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A third Schneider article, scheduled 
for the September issue, discusses the = 
estate tax aspects of an iter-vivos 
trust created by a father for a minor 
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Professor Walter J. Blum of the 
University of Chicago Law School 
indulges in a bit of whimsey on the 
subject of capital gains. = - 


And, if we can crowd it in, our next 
issue also will feature an article on 
state tax trends by Edward Roesken. 
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‘*Melody in G’s’’ Still Reverberating 
Sir: 


In your July, 1950 issue, at page 595, 
Mr. F. L. Chamberlain expresses doubt as 
to the status for carry-back and carry-over 
under existing law of net losses sustained 
by corporations upon sale of “property used 
in the . . . business” as defined in Internal 
Revenue Code Section 117 (j) (1). He 
points out that the cases mentioned by 
Mr. Boehm (“Melody in G’s,” Taxes, Feb- 
ruary, 1950) and by the writer (TAxXEs, 
March, 1950) involved individual taxpayers. 
He adopts the reasoning of the Commis- 
sioner and the courts (as particularly ex- 
emplified in the hesitant opinion of the 
Fifth Circuit in the Pettit case) that such a 
loss is not “attributable to the operation of 
a trade or business” because “the business 
had been abandoned. The plant was sold 
not in operating the business, but because 
the business was not to be operated any 
more.” Mr. Chamberlain feels that if that 
is true in the case of an individual manu- 
facturer, it is just as true of a manufacturing 
corporation. 


I do not agree that plant disposition 
losses are not attributable to business op- 
eration. Plant properties are acquired, 
exhausted and disposed of as necessary inci- 
dents of the inception of and growth and 
change in the typical business enterprise. 
If upon disposal of a plant the cost is found 
to exceed the sum of (a) the sales proceeds 
and (b) the depreciation charged to profits, 
there is a strong indication that operating 
profits have been overstated during its use- 
ful life—that is, that the operations of the 
business exhausted the property at a rate 
faster than that estimated in computing 
depreciation. 


I do agree, and have tried to bring out, 
that it is anomalous to apply different rules 
in the cases of individual and corporate en- 
terprises. Mr. Chamberlain cannot see why 
the corporation should be favored over the 
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individual. Neither can I; but the law does 
favor the corporation. 


Section 122 defines the “net operating loss 
deduction” allowable under Section 23 (s), 
and the losses, carry-backs and carry-overs 
from which it is to be developed. Section 
122 (a) so defines a “net operating loss” as 
clearly to include in the computation any 
Section 117 (j) net loss on disposition of 
“property used in the business” deductible 
currently by a corporation under Section 
23 (f), unless such a loss is excludible under 
122 (d). Subparagraphs 1 to 4 of 122 (d) 
do not touch on net losses computed under 
117 (j). Subparagraph 5' does exclude “de- 
ductions not attributable to the 
operation of a . . . business” to the extent 
that such losses exceed nonbusiness income; 
but only “in the case of a taxpayer other than 
a corporation.” Thus, whether or not a 117 
(j) net loss is attributable to the operation 
of a corporation’s business, it is not ex- 
cludible from the computation of its net 
operating loss, its carry-backs, its carry- 
overs or its net operating loss deduction. 


Passage of the 1950 tax bill as introduced 
in the House would have the effect of con- 
verting to capital losses future losses on 
sale or exchange of “property used in the 
business” as defined in 117 (j) (1), whether 
sustained by an individual or a corporation. 
This rather unpalatable remedy would cure 
the discrimination under discussion. 

M. H. SCHULDES 
GREEN BAy, WISCONSIN 


Development Opportunities 
in Puerto Rico 
Sir: 


We have noted your listing of our booklet, 
Puerto Rico, U. S. A., Facts for Businessmen 
[“Books . . . Articles,” TAxEs, May, 1950], 
and will be very glad to take care of all 
requests. 


NEw York CITY 


R. RopriGuez-LAzaRo 
August, 1950 @ TAXES—The Tax Magazine 
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Tax-Wise 


Taxes... 
Tax People... 
Things Taxed... 





Meetings of Tax Men 


Lawyers’ and Certified Public Account- 
ants’ Tax Institute of Mississippi—The 
First Annual Lawyers’ and Certified Public 
Accountants’ Tax Institute of Mississippi 
will be held at Mississippi Southern College, 
Hattiesburg, August 18 and 19. Topics will 
include “Team-Work in Tax Practice,” 
“Tax Planning for the Oil Industry,” “Tax 
Problems.Arising in the General Practice” 
and “Effect of Taxes on Management Deci- 
sions.” Registration fee is $12, including 
admission to all technical discussions and 
the banquet. Dormitory facilities will be 
provided at an additional charge. Requests 
for information or reservations may be ad- 
dressed to Mr. Sam B,. Tidwell, Box 165, 
Station A, Hattiesburg, Mississippi. 


Conference on Federal Taxation.—The 
Second Annual Conference on Federal Tax- 
ation was held June 14-17 at the University 
of Virginia Law School, Charlottesville, un- 
der the auspices of the Virginia State Bar 
Association and the Virginia Society of 
Public Accountants. Points treated in lec- 
tures and discussions were aspects of fed- 
eral taxation which are most frequently 
encountered by business and professional 
men who advise and assist others in the 
handling of their affairs. Mark E. Rich- 
ardson, New York CPA, spoke on “Loans 
by Stockholders to a Corporation.” An- 
other speaker was Hugh C. Bickford, who 
has written for publication in TAxEs. His 
topic was “Partnership v. Corporation ein 
Light of the Latest Tax Developments.” 


Federal Bar Association of New York.— 
A tax symposium was conducted June 15 
under the auspices of the Federal Bar 
Association of New York in New York 
City. Professor Howard A. Rumpf spoke 
on “Tax Problems in Purchase, Sale and 
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Holding of Real Estate,” and William J. 
Casey discussed “Taxwise, What Is Your 
Business Really Worth?” United States 
Referee Professor Samuel C. Duberstein 
presided. 


Crime Has Been Paying. . . 
Taxes, That Is 


The United States Senate, as the whole 
nation knows by now, has gone into crime 
investigation. (See picture on page 708.) 
In Treasury Decision 5793, June 17, 1950 
(CCH STANDARD FEDERAL TAX REPORTS 
{ 6145), collectors of internal revenue are 
authorized to turn over to the Senate com- 
mittee for inspection any income, excess 
profits, declared value-excess profits, capital 
stock, estate and gift tax returns for any 
period to and including 1949, 


George J. Schoeneman, Commissioner of 
Internal Revenue, said in his statement be- 
fore the special Senate committee: 


“' .  , in 1940 the Bureau collected 5.3 
billion dollars; while in 1947, it had col- 
lected nearly 40 billion. in 1940, the 
Bureau maintained 1214 million taxpayers’ 
accounts; whiie in 1947, this number had 
increased to over 63 million. The number 
of returns received by the Bureau in 1940 
amounted to approximately 19 million. In 
1947, this figure had increased to 90% mil- 
lion, plus 161 million supplemental docu- 
ments of various kinds. 


“ 


: [There is] a principle on which 
the Bureau has always operated, 

that the enforcement of criminal provisions 
for tax evasion is entirely auxiliary to the 
Bureau’s primary and basic mission which 
is collection of the internal revenue... . 


“As to current investigations, the record 
shows that as of May 31, 1950, the Special 
Agents had a total of 3,416 suspected tax 
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fraud cases either under, or definitely sched- 
uled for, complete investigation, and a total 


On a state level, Arkansas, New York 
and Oregon are using new methods to com- 





tion 

of 9,110 not yet reached for action and deci- bat income tax evasion, as told in the June are 
sion. Many of these cases also involve issue of Tax Administrators News, monthly vidt 
members of the criminal element. At the publication of the Federation of Tax Ad- be : 
same time, of course, the Revenue Agents ministrators. Arkansas recently completed whc 
and Deputy Collectors are conducting initial arrangements with the federal government T 
inquiries into numerous other suspected whereby a constant check can be made on ae 
fraud cases. residents who file federal income tax re- the 
“ we do not regard tax evasion as turns. Already $2.5 million in delinquent tos 

a problem of excessive proportions. I have State individual income taxes has been col- up. 
no hesitancy in saying that the overwhelm- lected as a result. Federal returns of cor- ami 
ing majority of our taxpayers are honest Porations doing business in the state are ons 
and either file true returns or, if they err, !so being checked, and officials estimate the 
they err in good faith. I think the public- about $2 million additional revenue will be fae 
at-large ought to know and ought to be re- recovered from this source. Most delin- poe 
assured that, percentage-wise, the number 4uencies have been unintentional, they said. the 
of persons who undertake to evade their In New York the tax commission is using tac 
income taxes is negligible compared to that. the federal list of all employers in the state ate 
great body of honest, forthright, and patri- who report to the Bureau to find out which ca! 
otic citizens who form the bulwark of our employers have not filed state information in 
revenue system and our Nation.” returns. This has netted an increase of the 
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Acme 
WASHINGTON.—Pictured above are members of the Senate Crime Investigating Com- 
mittee as they arrived at the White House where President Truman promised them that 
the’ confidential federal income tax files of gamblers and racketeers would be open to 
them. They are, left to right, Senator Charles Tobey, New Hampshire; Senator Herbert 
O’Conor, Maryland; Rudolph Halley, Chief Counsel; Senator Estes Kefauver, Tennessee, 
Chairman; and Senator Alexander Wiley, Wisconsin. 
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eleven per cent in the number of informa- 
tion returns filed. The information reports 
are being matched by machine against indi- 
vidual tax returns so that a fast check can 
be made on those who are delinquent or 
who do not file state tax returns. 


The Oregon Tax Commission has organ- 
ized a six-man fraud division to tighten up 
the administration of income and corpora- 
tion excise taxes. The division has turned 
up 415 cases of employers who withheld tax 
amounting to $141,155 from employees’ sal- 
aries, but did not turn the money over to 
the state. Wide publicity was given to the 
fact that every employer must provide his 
employees with withholding statements, so 
that when individual taxpayers did not at- 
tach such a form to their returns, immedi- 
ate investigation was made. In most of the 
cases the employer was at fault, although 
in some the employee had failed to attach 
the form after receiving it from his employer. 


Insurance Company Tax 


South Carolina has imposed a four and 
one-half per cent tax on the entire net 
investment income of every insurance cor- 
poration, organization or association. “In- 
vestment income” includes all money or 
income received through ownership in or 
use of real or personal property located in 
South Carolina and all income arising from 
any form of business or trade in that state. 
It does not include income from premiums 
paid for an insurance policy, mortgage loans, 
policy loans and/or bonds or securities of 
the state and its political subdivisions. 


Report to the Reader (of the Comics) 
In re Anne Warbucks 


Reference is made to the case of the 
above-named taxpayer, hereinafter some- 
times familiarly referred to as “orphan 
Annie,” “Annie” or “that brat.” Certain 
members of the Civil Division are much 
concerned about jhe present tax difficulties 
of the said Annie. 


The facts are as follows, viz., to wit 
(to woo): 

The taxpayer is an orphan, under the pro- 
tection of one Oliver Warbucks, who may 
be disregarded for purposes of this inquiry. 
Within the present taxable year, she fell 
in with an elderly female individual com- 
monly reputed to be a witch (a fact which 
the taxpayer denies). Said person gave the 
said Annie a magic whistle (so called), by 
which the said Annie was enabled to enter 
into a cave (i. e., speliological phenomenon) 
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in an old quarry. Thereby the said Annie 
became possessed of the sum of approxi- 
mately $100,000,000 in gold coins and gold 
certificates (presumably subject to confisca- 
tion under the antihoarding laws) and 
jewelry (presumably hot). She has entered 
upon the construction of an expensive or- 
phanage, on which she contemplates spend- 
ing the entire sum, making no provision 
for Uncle Sam (hereinafter referred to as 
the government). The Civil Division is not 
advised whether the said Annie has created 
a charitable trust or foundation to hold title 
to the said orphanage. 


Upon ascertaining the foregoing facts, 
two special agents of the Intelligence Divi- 
sion reported that the tax on said sum was 
in jeopardy, and the Commissioner closed 
the taxable year of the said Annie under 
Section 146 of the Internal Revenue Code. 
Two divisions of the United States Army 
were recalled from Germany and placed on 
guard to prevent the said Annie from ab- 
stracting any of the said loot. 


The taxpayer’s attorney estimates that it 
may be several years before the difficult 
questions involved can be determined by 
litigation through the Appeals and/or Civil 
Divisions. Inasmuch as the Interpretative 
Division frequently determines questions in 
as little as one year, it is thought that the 
construction of the orphanage might be 
expedited by obtaining a ruling from 
such division. 


The first issue which is suggested for your 
consideration is whether the treasure trove 
is taxable income. It may be suggested 
that the discovery was not the product of 
the taxpayer’s labor and/or capital, and 
that the sum is exempt from income tax 
under the principles of the “Pot of Gold” 
case (Pauline C. Washburn, CCH Dec. 
14,900, 5 TC 1333). However, that case 
may be distinguishable in that the instant 
taxpayer had to perform services (namely, 
blow her whistle) in order to earn the in- 
come. Consideration should be_ given, 
nevertheless, as to whether the treasure is 
to be deemed a “windfall” and hence ex- 
empt under the rule of Central Railroad of 
New Jersey v. Commissioner, 35-2 ustc 
7 9575, 79 F. (2d) 697. (Also see Highland 
Farms Corporation, CCH Dec. 11,393, 42 
BTA 1314, 1322 (nonacq. on this issue, 
1941-1 CB 16).) 

In the event the income is held taxable, 
the next question which arises is whether 
it should be taxed to the said Annie or 
to her foster parent, Oliver Warbucks, who 
is in a higher tax bracket. In view of Sec- 
tion 22(m) of the Internal. Revenue Code, 
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it is believed that Annie is the proper per- 
son to be taxed, unless the Clifford principle 
is applicable (which seems highly improb- 
able in the light of her independence of all 
parental control). However, Mr. Warbucks 
should be denied a dependency credit. 


The next question which arises is 
whether a deduction will be allowable for 
a charitable contribution. It is not shown 
that a trust or foundation has been estab- 
lished. However, assuming that there is 
to be one, the question remains whether it 
is charitable, in view of Anne’s statement 
that, as an orphan, she is eligible to live in 
the orphanage herself. Does the retention 
of such benefits in the grantor require denial 
of the deduction? Compare Estate of Agnes 
C. Robinson, 1 TC 19 (acq. 1943 CB 19). 
And, since it thus appears that rich orphans 
are eligible as well as poor, is it charitable? 


Since the taxpayer contemplates giving 
100 per cent of her current income for this 
purpose, the question arises whether the 
fifteen per cent limitation is applicable. 
Section 120 of the Internal Revenue Code 
relieves of that limitation a taxpayer who, 
for the ten preceding years, has given to 
charity ninety per cent of his or her net 
income after taxes. While Annie is a gen- 
erous soul, it is believed that her charity has 
been directed to individuals, such as the 
lovable loafer with whom she is living at 
present, rather than to organizations quali- 
fied under Section 23(0). The further diffi- 
culty, that she is only eight years old, may 
be disregarded, since she has been eight 
years old for more than the required ten 
years. Since in many of those years she 
may have had no net income, and ninety per 
cent of nothing is nothing, it is possible 
that she qualified. However, last year she 
had a capital gain on the sale of a business 
(but compare William v. McGowan, 46-1 
ustc J 9120, 152 F. (2d) 570), and the ques- 
tion arises whether capital gains are to be 
considered in determining the net income 
of which ninety per cent must be given 
away (compare U. S. v. Pleasants, 39-1 ustc 
J] 9228, 305 U. S. 357). 


There is also a question whether in this 
case it was appropriate for the Commis- 
sioner to close the taxable year under Sec- 
tion 146. There is no evidence that she 
“designs quickly to depart from the United 
States,” although with Punjab around it is 
always possible that she might be whisked 
away at any moment. Whether she “de- 
signs to conceal” her property depends on 
the technical question whether the fact that 
the property is already concealed, and has 
been since before it came into taxpayer’s 


possession, makes Section 146 operative. 
The purpose to spend the entire sum on an 
orphanage might be deemed an “act tend- 
ing to prejudice or to render wholly or 
partially ineffectual proceedings to collect 
the tax.” However, if she retains title to 
the property, it would be subject to distraint 
(more readily, in fact, than the treasure, 
since the government lacks possession of 
the magic whistle). If she is giving title 
to a trust or foundation, transferee pro- 
ceedings remain open. 


Finally, a question arises concerning the 
propriety of availing troops of the Army for 
the purpose of collecting taxes. If the 
troops are legally available for such duties, 
should they be paid from the appropriation 
for additional revenue agents? Is it sound 
military tactics to expose so many soldiers 
to the risk that Annie will blow her second 
magic whistle and Punjab will make them 
all “go poof’? 


An Import Tax May Go 


The two-cents-per-pound import tax on 
copper would be suspended by House Joint 
Resolution 502, passed in the House July 17 
and referred to the Senate Finance Com- 
mittee. Thirty-five per cent of American 
copper requirements is supplied by Chile, 
and an expected increase in the demand for 
the important metal has mustered an in- 
terest in the bill on the part of President 
Truman, the State Department and other 
government bureaus. 


They Didn't Know 
the Return Was Loaded 


Two recent Tax Court decisions con- 
cerned airline pilots whose returns were in 
error in excessive deductions for expenses 
for foreign travel. In both cases there was 
no fraud penalty for intent to evade the 
tax. In the first case, the pilot had been 
reimbursed by his employer for travel ex- 
penses at the rate of $6 per day while trav- 
eling within, and $8 per day while traveling 
without, the United States. In his original 
return for 1944, he did not claim any de- 
duction for travel expenses. But in 1945, 
a friend told him about a certain attorney 
who was familiar with the tax problems of 
pilots. The attorney recommended filing an 
amended return for 1944, and the pilot 
signed blank forms for 1944 and 1945, leav- 
ing them to be filled in by the attorney. 
On the taxpayer’s own admission, the re- 
turns contained unauthorized overstate- 
ments of his travel expenses. It then 
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developed that the helpful attorney had a 
record that included embezzlement, disbar- 
ment and confinement. (Inglis v. Commis- 
sioner, CCH Dec. 17,731, 14 TC —, No. 168.) 


The other case concerned a pilot who had 
been afforded foreign living facilities by 
the federal government at a cost of $6 per 
day. The pilot spent fifteen minutes con- 
ferring with an advisor, and he was told 
that the advisor would get the pertinent 
information from the employer airline. The 
taxpayer did not sign his return, and did 
not know he was under a cloud of suspicion 
until the Commissioner confronted him with 
the return. The court decided that although 
the pilot was negligent, there was no show- 
ing that he intended to defraud. (Fulton 
v, Commissioner, CCH Dec. 17,732, 14 TC 
—, No. 169.) 


Israeli Tax Convention 


On July 10 conferences between United 
States and Israeli tax officials began in 
Washington, D. C. for the purpose of dis- 
cussing possibilities for improving tax rela- 
tions between the two countries. The officials 
also will consider whether a basis exists for 
conventions for the avoidance of double tax- 
ation with respect to taxes on income and 
to taxes on the estates of deceased persons. 
Drafts of proposed terms are to be submitted 
by the participants to their respective gov- 
ernments. 


One Inside Straight He Couldn’t Fill 


An Army colonel, under the impression 
that poker winnings just did not count, 
filed a joint income tax return with his wife 
for the year 1945 in the amount of $4,144.96, 
his salary as a colonel. In 1947, a revenue 
agent was assigned to investigate the 1945 
return. The colonel then admitted win- 
ning “a sizable sum” and added $6,500 in 
an amended return as an estimate of 
his winnings. 


The Tax Court found that the taxpayer’s 
holdings during the period in question had 
increased in the amount of $35,745.79. After 
deducting from the increase the amount 
which it found attributable to salary and 
interest payments, the court held that 
$33,270.79 constituted unreported income 
from poker or other sources, and assessed 
this deficiency in gross income against 
the taxpayer. 

The colonel said that he and his wife had 
over $25,000 in cash at the beginning of 1945, 
and that he had “collected debts from some 
of his fellow officers.” He said he had 
vouchers and other documents to back up 
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the claim, but that he kept no regular rec- 
ords. However, he produced no documents 
in court. The Tax Court sustained the 
Commissioner’s assessment of the five per 
cent negligence penalty under Section 
293 (a) of the Internal Revenue Code. 
(Carmack v. Commissioner, 50-2 ustc J 9360 
(CA-5, 1950).) 


Medicine for the Doctor 


Lightening the tax burden of lawyers is 
inevitably an element in the consideration 
of any tax proposal, according to Leslie 
M. Rapp, of New York City, Chairman of 
the Committee on Personal Income Taxa- 
tion, speaking before the Mid-Summer 
Meeting of the New York State Bar Associ- 
ation recently. He said in part: 


“However, the fact that we may be inci- 
dental beneficiaries does not preclude us 
from taking a position in these matters. 


“One important matter in which we law- 
yers find ourselves among large groups 
which are presently discriminated against 
is in regard to the tax benefits afforded pri- 
vate pension plans. [The Code provides 
for] . . . the deduction of contributions 
made by employers (corporate or otherwise) 
to pension plans set up for the benefit of 
employees. [It also provides] tax- 
free status for pension trusts set up to 
administer the plan and for the deferment 
of the tax on pension benefits until they 
actually become available to the employee. 
The discrimination of which I speak arises 
as a result of the fact that a non-corporate 
employer cannot be his own employee and, 
therefore, he is denied the benefit of these 
salutary provisions. As a consequence, in- 
dividuals, proprietors and partners, such as 
lawyers, cannot participate in quali- 
fied pension plans set up for their employees 
as can the owners of incorporated businesses. 

Since lawyers and certain other pro- 
fessional people are not permitted to in- 
corporate, they are 
obtaining these benefits. Furthermore, the 
present surtax rates are such that it is 
virtually impossible for these self-employed 
persons to lay aside anything after taxes 
for their old age. 


“The Committee on Personal Income 
Taxation proposed, and the Sec- 
tion adopted, a resolution favoring the 
amendment of the Code to permit 
self-employed persons to be treated as 
their own employees for purposes of the 
pension trust provisions. The American 


Bar Association has recommended simi- 
lar action. 
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the Committee proposed 
a resolution favoring the adoption of legis- 
lation which would permit the exclusion 
from gross income of a limited but reason- 
able percentage of earned income, provided 
the amount excluded were set aside by the 
taxpayer for the purpose of providing retire- 
ment income. The Committee re- 
frained from endorsing any particular plan 
[e. g., the Silverson Plan], feeling that the 
details would have to be worked out by 
Congress. A major stumbling block 
: is the adverse effect it would have 
on the Federal revenues. ras 


Mr. Rapp said the recommendation had 
been submitted to be considered along with 
various proposals to equalize taxation on 
the fluctuating income over a period of 
years instead of by separate twelve-month 
periods. But he said, “My own feeling is 
that these two matters should have separate 
consideration since they are really aimed at 


meeting different objectives. Law- 
yers, particularly individual practitioners 
and partners in small firms, commonly 


have widely fluctuating incomes and they are 
caught in this inequitable tax discrimination. 


a Congress has recognized the in- 
equity of taxing in one year income earned 
over a period of years, and provision is 
made whereby compensation for 
services rendered over a period of thirty-six 
months or more may be taxed as if it had 
been received ratably in each taxable period. 
This takes care of the lawyer or other per- 
son who works for three years or more on 
a matter and receives 80% or more of his 
total compensation in one year. 


“Many of the problems arising out of 
the fluctuation of incomes, the inability of 
taxpayers to put aside anything after taxes 
for their old age, etc., would be greatly 
minimized if the confiscatory rates in the 
upper surtax brackets were lowered 

The fact is that by destroying initia- 
tive and the zeal to earn more and produce 
.more, these high surtax rates actually result 
in less revenue to the Government than 
would be realized under more moder- 
ate rates. 

A We [recommend] .. . the 
inclusion in the Code of a provision 
limiting the overall income tax on any per- 
son to 50% of his taxable net income. 


“As a last word, I might mention one 
other proposal which the Committee is keep- 
ing ‘on ice’ for a favorable opportunity to 
press for its enactment; namely that the 
[state] Legislature be requested to adopt 
for State income tax purposes the so-called 
marital deduction provisions which have 
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been adopted by the Congress in order to 
equalize the tax situation as between the 
community property states and the non- 
community property states.” 


South Carolina Sales Tax 


In South Carolina the appointment of a 
committee from the House of Representa- 
tives was authorized to study and prepare a 
sales tax to meet the educational needs of the 
state. At present, the state has no sales tax. 


In another action, the South Carolina leg- 
islature ruled that compensation received by 
members of the state National Guard and all 
resident members of the reserve compo- 
nents of the armed forces of the United 
States for performing their services is not 
considered as income on which tax is pay- 
able to the state. 


International Fiscal Matters 


On October 15, 1948, the United Kingdom 
and the Netherlands concluded two conven- 
tions for the avoidance of double taxation 
with respect to income and the succession 
duties levied by both states, and to prevent 
fiscal evasion. The two conventions are 
available from the International Bureau of 
Fiscal Documentation, an organization that 
publishes information for those concerned with 
problems of international fiscal law, and 
maintains an extensive library of books, 
periodicals and other material from all over 
the world which are systematically classified. 


The publications on the Anglo-Dutch 
double taxation conventions include: 


As to the United Kingdom—income tax 
(including surtax) and profits tax, and the 
estate duty imposed in Great Britain. 


As to the Netherlands—income tax, wages 
tax, company tax, dividends tax, tax on fees 
of directors and managers of companies, 
and the succession duty in the Netherlands. 


The fact that the systems of imposing 
duties on property passing on death in the 
two countries diverge to a wide extent 
causes a considerable difference between 
the Anglo-Dutch convention on inheritance 
taxes and those already existing among 
other states. 


Aside from separate studies of specific 
fiscal problems, general information has 
been collected in The Bulletin for Interna- 
tional Fiscal Documentation, now in its fourth 
volume. It may be ordered, post free, for 
$4.35, from International Bureau of Fiscal 
Documentation, Heerengracht 196, Amster- 
dam, Holland. 
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President’s Message .. . 


Hearings Deferred 
on Revenue Bill 


Washington Tax Talk 





President 


George! You do it!—In a letter of July 
25 to Senator George, Chairman of the 
Senate Finance Committee, President Tru- 
man outlined his needs for immediate increase 
in federal taxes—for the taxable year 1950. 


The letter directs Senator George to 
amend the tax bill being presently con- 
sidered, which has passed the House, to 
provide for a needed $10.5 billion. The 
President suggests three adjustments: 


(1) Eliminate the excise tax reduction 
and other revenue-losing provisions, but 
retain the loophole-closing provisions, divi- 
dend withholding and the insurance com- 
pany provisions, 


(2) Revise the corporate rate structure by 
increasing the normal corporate rate from 
twenty-one to twenty-five per cent. If the 
present provisions in the bill are retained, 
this would result in a twenty-five per cent 
tax on the first $25,000 of a corporation’s 
income and forty-five per cent on the balance. 


(3) Increase individual income tax rates 
in such a proportion as to approximate the 
1945 rates. This is estimated to be a four 
to five per cent increase. Where the tax 
rate now begins at 16.6 per cent, if the 
President’s suggestions are adopted, the tax 
rate will begin at twenty per cent. For ex- 
ample, tax rates might compare like this: 


New Old 
$2,000 20% 16.6 % 
2-4,000 . 22 19.36 
46000 ...... 26 22.88 
22-26,000 .... 59 51.92 


With respect to individual income taxes, 
the increased rates are proposed to be ap- 
plicable beginning with one quarter of each 
taxpayer’s 1950 income. Withholding rates 
are to be increased from fifteen to eighteen 
per cent beginning with the last quarter of 1950. 


Washington Tax Talk 





Congress 


H. R. 8201.—Of interest to tax men and 
administrative practitioners is H. R. 8201: 
“A bill to protect the public with respect to 
practitioners before administrative agencies.” 
The bill is designed to impose standards of 
professional conduct upon both lawyer 
and nonlawyer practitioners before federal 
agencies, according to the committee report. 
It also provides for a centralized system 
for the licensing of lawyers, permits the sev- 
eral agencies to license nonlawyers as 
already provided under existing law and 
establishes a statutory system for disciplinary 
proceedings. Agents admitted to practice 
under the bill will be subject to limitations 
on solicitation, advertising and division of 
fees. Public servants will not be permitted 
to practice in their specialties for two 
years following the termination of their 
public service. 


The bill is applicable only to regulatory 
proceedings and does not include advisory 
functions, commercial-type transactions with 
agencies, or mere applications or requests 
for information. Neither does the bill apply 
to the Tax Court, to the customs courts 
or to public authorities composed of repre- 
sentatives of parties. 

The bill was introduced by Representa- 
tive Walter of Pennsylvania on April 25 and 
was reported without amendment out of 
the Committee on the Judiciary on July 7 
to the Comittee of the Whole House on 
the State of the Union. If it becomes law, 
it will be cited as the “Administrative 
Practitioners Act.” 


Other Legislation — Additional bills were 
ordered reported to the House on July 14, 
including the following: 


H. R. 7303, effective for taxable years 
beginning after December 31, 1942, would 
allow consideration of income taxes of the 
current year, as well as of preceding years, 
in determining whether contributions plus 
taxes are in excess of ninety per cent of net 
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income for the purpose of unlimited de- 
ductions for charitable and other contribu- 
tions under Code Section 120. 

H. R. 9120 would extend from six months 
to two years the period, after payment of 
tax, during which a claim for refund or 
credit may be filed in the case of a waiver 
of restrictions against assessment. 


H. R. 3278 would eliminate the require- 
ment that a taxpayer desiring the benefits 
under Code Section 22 (d) (6) (A), relat- 
ing to involuntary liquidation of LIFO in- 
ventories, must so elect at the time the 
return is filed. The bill would be effective 
for taxable years beginning with 1941 and 
would also provide for interest from Janu- 
ary 1, 1950, on both tax increases and on 
overpayments resulting from application of 
that section. 


Supreme Court 


Certiorari has been applied for in the 
following cases: 

White Brothers v. Commissioner (50-1 Ustc 
{ 9226), in which the Court of Appeals for 
the Fifth Circuit decided that unremitted 
sales taxes were includible in the taxpayer’s 
gross income where the city and state had 
lost their rights of recovery and where the 
taxpayer was unable to show that customers’ 
rights to recover the taxes had not yet ex- 
pired, and that an election by an installment- 
basis taxpayer to compute its excess profits 
tax net income on the accrual basis under 
Code Section 736 (a) does not authorize it 
to compute prior years’ earnings on the 
same basis for the purpose of determining 
whether a distribution has been paid from 
capital or surplus. 


Terrell v. Commissioner (50-1 ustc J 9166), 
in which the Court of Appeals for the 
Seventh Circuit held that payments made 
pursuant to a court order entered in a suit 
by the taxpayer’s wife to enforce a separa- 
tion agreement were not deductible where 
there was no decree of divorce or separation. 

National Bank of Commerce v. U. S. (50-1 
ustc J 9233), in which the Court of Appeals 
for the Sixth Circuit concluded that a 
taxpayer-bank’s acquisition of property from 
its predecessor for a consideration, but not 
as a specific step in the plan of reorgan- 
ization, was a transaction for cash, and that 
the taxpayer therefore could not use its 
predecessor’s basis. 


Commissioner 


Freight Bills—According to a special 
ruling of the Bureau under date of April 11, 
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1950, where a bona-fide employee of an 
actual shipper goes to Canada in person 
and there makes payment to a railroad for 
the transportation of property within the 
United States, the transportation tax imposed 
by Code Section 3475 is not due on account 
of such payment. (See 505 CCH f 6151.) 
There was widespread use, in the Pacific 
Northwest, of this method of avoidance of 
the three per cent transportation tax—until 
July 7, when the Commissioner in Press 
Release S-2389 advised all shippers and car- 
riers of freight that the three per cent trans- 
portation tax applies to all shipments of 
property between two points in the United 
States and that the law does not excuse 
anyone from this tax if he pays his domestic 
freight bills outside the United States. 


While the law covering the transportation 
tax states that it applies to “amounts paid 
within the United States,” the Commis- 
sioner explained there is no doubt that 
Congress intended to include all domestic 
shipments where all the transactions in con- 
nection with shipments of goods normally 
take place within the United States. 


The press release concludes with the 
statement that the carriers are held respon- 
sible for the collection of the tax, and that 
the tax may also be assessed against the 
shippers. 


California U. C. D. Benefits Deductible. — 
California workers are entitled to deduct 
unemployment compensation disability bene- 
fits from gross income under Section 22 (b) 
(5) of the Internal Revenue Code, accord- 
ing to I. T. 4015, CCH StTANnpARD FEDERAL 
TAx Reports { 6148, issued June 26. 


The Bureau held that a state admin- 
istered plan is a form of health and accident 
insurance within the requirements of the 
Code section. A voluntary plan approved 
by state authority “constitutes a contract of 
insurance” between the employer and em- 
ployees, under which fixed amounts of com- 
pensation for personal injuries or sickness 
for a fixed period is provided. Therefore, 
such a plan also meets Code requirements. 


Long-Term Compensation——The Com- 
missioner has announced nonacquiescence 
with the Marshall case, wherein a taxpayer- 
attorney was allowed to apply the long-term 
compensation statute to his share of fees for 
services performed by the law partnership 
before he became a member. 


Tax Court 


Tax Court Judges Tyson and Arnold 
resigned from the Tax Court on June 1 and 
June 30, respectively. 
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The TAX MAGAZINE 


Aliens 
and the Estate and Gift Tax Law 


By HENRY SCHNEIDER 


AUGUST, 1950 





IN THIS MONTH’S ARTICLE THE AUTHOR DISCUSSES MANY 
CASES IMPORTANT TO THE TAXATION OF ALIENS. HE IS A 
MEMBER OF THE LAW FIRM OF MOSES & SINGER, NEW YORK 


yj ynmag UNITED STATES estate and gift 
tax laws divide aliens into two cate- 
gories—(1) residents and (2) nonresidents. 
Treasury Regulationg 81.5, 86.4. There is 
no marked subdivision of nonresident aliens 
into those engaged in business in the United 
States and those not so engaged, although 
under the estate tax law and regulations 
and the gift tax regulations, certain specific 
property transfers are nontaxable in the 
case of nonresident aliens not engaged in 
business within the United States. 


Residence 


The Estate Tax Regulations define “resi- 
dent” as follows (Section 81.5): 


“A resident is one who, at the time of 
his death, had his domicile in the United 
States. 


“A person acquires a domicile in a place 
by living there, for even a brief period of 
time, with no definite present intention of 
later removing therefrom. Residence without 
the requisite intention to remain indefinitely 
will not suffice to constitute domicile, nor 
will intention to change domicile effect such 
a change unless accompanied by actual 
removal.” (Italics supplied.) 


The Gift Tax Regulations similarly de- 
fine residence as domicile (Section 86.4): 

“A resident is one who has his domicile 
in the United States at the time 
of the gift.” 


Aliens and Estate and Gift Tax Law 





Domicile is then defined in terms identical 
to the excerpt hereinabove set forth from 
the Estate Tax Regulations. 


In view of the fact that the Bureau of 
Internal Revenue has construed residence 
for income tax purposes as something which 
may be less than domicile, it is not sur- 
prising to find that for estate and gift tax 
purposes, courts have determined aliens to 
be nonresidents under circumstances which 
might impel a court to make a finding of 
residence for income tax purposes. Com- 
pare Marie-Anne De Goldschmidt-Rothschild, 
9 TC 325, aff'd 48-1 ustc § 10,625, 168 F. 
(2d) 975, a gift tax case, with the dis- 
cussion of residence for income tax purposes 
in Schneider, “Aliens and the United States 
Income Tax Law,” TAxes—The Tax Maga- 
zine, July, 1950, page 617. In that case, the 
alien divorcee, together with her children, 
entered the United States in 1940 as a war 
refugee from France on a temporary six- 
month visitor visa and, prior to the making 
of the gifts in question, filed an application 
for pre-examination to determine in advance 
her eligibility for entry as a quota immi- 
grant. After the gifts but during the same 
year, this application was denied. Later 
during the same year she was pre-examined, 
applied for and obtained a visa as a quota 
immigrant and entered the United States 
as a quota immigrant. The court held 
that she was a nonresident at the date of 
the gifts, because at that time she did not 
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desire or intend to stay permanently in 
the United States but desired and intended 
to return to her home, her domicile in 
France. See also Julius Bloch-Sulzberger, 
CCH Dec. 16,129(M), 6 TCM 1201; Rodiek, 
33 BTA 1020 (nonacq.), aff'd 37-1 uste J 9032, 
87 F. (2d) 328; Bowring v. Bowers, 1 ustc 
{ 293, 24 F. (2d) 918 (CCA-2, 1928), cert. 
den. 277 U. S. 608 (income tax case). But 
compare Fokker, 10 TC 1225; Guaranty Trust 
Company, 25 BTA 507; Fifth Avenue Bank 
of New York, as Executor, 36 BTA 534. 


At any rate, the courts have accepted 
the interpretation that the term “residence” 
in the estate tax law means “domicile.” 
Farmers Loan & Trust Company, 60 F. (2d) 
618; Fifth Avenue Bank of New York, above. 
See City Bank Farmers’ Trust Company v. 
Bowers, 4 ustc J 1216, 68 F. (2d) 909, cert. 
den. 292 U. S. 644. See also I Paul, Fed- 
eral Estate and Gift Taxation, Section 2.05. 
As Paul states: “The definition of ‘resi- 
dence’ in terms of ‘domicile’ probably stems 
from common law principles which recog- 
nize the law of domicile as determining the 
succession.” Domicile should be and no 
doubt was intended to be the test of differ- 
ent treatment. But there is no reason why 
the statute, clearly intending domicile, should 
not speak in terms of “domicile.” Nor 
is there any good reason for the continu- 
ance of the anomaly of using the word 
“resident” in two different meanings in 
different parts of the same Internal Revenue 
Code without express legislative definition 
to such effect. The language of the estate 
tax provisions should be changed to reflect 
the fact that domicile is the test. 


Reference should be made to particular 
estate tax treaties to ascertain whether any 
special rules are provided for determina- 
tion of domicile. At present, there are 
such treaties with only three countries, 
Canada, the United Kingdom and France. 


Resident Aliens 


Resident aliens are taxable in exactly the 
same manner as citizens, both under the 
estate tax law and the gift tax law. Refer- 
ence should be made to particular estate 
tax treaties. 


Under the estate tax law, the estates of 
resident aliens have the same specific ex- 
emptions ($100,000 for the basic estate tax 
and $60,000 for the additional estate tax), 
are taxable on the same gross estate (in- 
cluding personal property but not real prop- 
erty situated outside the United States), are 
entitled to the same deductions and credits, 
are taxable at the same rates and are sub- 
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ject to the same requirements as to returns 
and payment of tax as citizens. Internal 
Revenue Code Sections 801, 802, 810, 811(a), 
930; Regulations Sections 81.2, 81.13; Wil- 
liam McDougall, 45 BTA 803. Reference 
should be made to particular estate tax 
treaties for provisions as to credit for foreign 
taxes. See Paul, book cited, Supplement, 
Section 2.16. The Treasury has recom- 
mended the addition of a general Code 
provision for foreign tax credit. 


Under the gift tax law, resident aliens 
have the same exemptions, are taxable on 
the same gifts (including real and per- 
sonal property situated without the United 
States), are entitled to the same deductions, 
are taxable at the same rates and are sub- 
ject to the same requirements as to returns 
and payment of tax as citizens. Code Sec- 
tion 1000; Regulations Sections 86.1, 86.4, 
86.12, 86.18. See Paul, book cited, Volume 
II, Section 15.20. 


Nonresident Aliens 


The main difference between estate and 
gift taxation of resident aliens and of non- 
resident aliens is that the nonresident alien 
is taxable on the transfer only of property 
situated in the United States. Code Sec- 
tions 860, 861, 935,*1000(b); Paul, book 
cited, Volume I, Section 2.15. In addition, 
under the estate and gift tax laws, the 
nonresident alien has limited exemptions, 
deductions and credits and is subject to 
somewhat different requirements as to re- 
turns. The rates of taxation and provisions 
for payment of tax are the same as in the 
case of citizens and residents. Code Sec- 
tions 860, 935; Regulations Sections 81.2- 
81.7, inclusive, 81.56, 86.5-86.7, inclusive, 
86.28. Reference should be made to par- 
ticular estate tax treaties. 


A. Estate Tax 


(1) Exemptions—Only a $2,000 specific 
exemption is allowed both for purposes of 
the basic tax and the additional tax. Code 
Sections 861 (a) (4), 935(c) ; Regulations Sec- 
tions 81.2, 81.6, 81.55(a). See Watson v. 
Hoey, 43-2 ustc § 10,055, 59 F. Supp. 197 
(DC N. Y., 1943). 


(2) Gross Estate—The tax is imposed 
upon the transfer of only the portion of 
the estate that was situated within the 
United States. Code Sections 860, 861, 935; 
Regulations Sections 81.13, 81.49, 81.51. 
Property situated outside the United States 
need not be disclosed unless deductions 
are claimed or such information is specifically 
requested. Regulations Section 81.13. 
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(a) Situs.—Particular rules for determin- 
ing the situs of property are laid down in 
some estate tax treaties. See Paul, book 
cited, Supplement, Section 2.16. The gener- 
ally applicable rules for determining situs 
appear in one estate tax law provision and 
more extensively in the Regulations. 

The estate tax law specifically provides 
that stock in a domestic corporation is 
deemed situated within the United States. 
Code Section 862(a); compare Bickford- 
Smith v. U. S., 48-2 ustc J 10,639, 80 F. Supp. 
660 (Ct. Cls., 1948); Vandenhoeck, 4 TC 1235. 

The Regulations contain the following 
definition of “situs of property” (Regula- 
tions Section 81.50): 


“Real estate, tangible personal property, 
and the written evidence of intangible per- 
sonal property which is treated as being 
the property itself are within the United 
States if physically situated therein. For 
example, a bond for the payment of money 
is not within the United States unless 
physically situated therein. Stock of a do- 
mestic corporation, however, constitutes 
property within the United States, irre- 
spective of where the certificates thereof 
are physically located. 

“Intangible personal property the written 
evidence of which is not treated as being 
the property itself constitutes property 
within the United States if consisting of 
a property right issuing from or enforceable 
against a resident of the United States 
or a domestic corporation (public or 
private). gs 

Consistent with the foregoing statutory 
provisions and Regulations, intangibles were 
held to have a situs within the United 
States in Burnet v. Brooks, 3 ustc § 1074, 
288 U. S. 378 (foreign stock and bonds 
and domestic bonds, all physically here), 
Sanchez v. Bowers, 70 F. (2d) 715 (CCA-2, 
1934), and Equitable Trust Company of New 
York, 31 BTA 329, rev'd, on other grounds, 
$2. F.. (2d). 15/,. cert. den... 299 U.S. S52 
(accrued income and annuity from trust 
maintained here), and not to have a situs 
within the Unifed States in Holsten, 35 BTA 
568 (acq.), aff'd 93 F. (2d) 1002 (domestic 
bonds physically in a foreign country), 
G. C. M. 18718, 1937-2 CB 476 (interest 
in a French partnership which is a legal 
entity despite the fact that such French 
partnership was a member of a domestic 
partnership), and Tarafa y Armas, 37 BTA 
19 (acq.) (domestic mortgage bonds physi- 
cally in a foreign country, the mortgage 
being on foreign real estate, and capital 
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contributed to a foreign conjugal partner- 
ship). A contrary decision on such do- 
mestic mortgage bonds physically in a foreign 
country was reached in G. C. M. 15773, 
XIV-2 CB 353. See also Paul, book cited, 
Volume I, Sections 2.06, 2.07, 2.09, 2.10, 
Zt, 2x5, 

Physical presence of tangible personal 
property here at the date of death does 
not always mean that the property has a 
situs here. In Murchie v. Delaney, 49-1 ustc 
¥ 10,707, 82 F. Supp. 176, aff’d 49-2 ustc 
10,741, 177 F. (2d) 444 (CA-1, 1949) the 
court held: 


“Property such as the jewelry and other 
personal: effects involved here, which is 
physically present in this country only be- 
cause it was being carried on a journey 
through this country from one foreign 
country to another by a nonresident alien 
owner who happens to die here in the course 
of that journey, is not property situated 
in the United States . 6 


Situs for this purpose means something 
more than mere transitory or temporary 
physical location in space. 


(b) Life Insurance.—The estate tax law 
specifically provides: “The amount receiv- 
able as insurance upon the life of a non- 
resident not a citizen of the United States” 
shall not be deemed to be property within 
the United States. Code Section 863(a); 
Regulations Section 81.50. It should be 
noted that this specific property exemption 
extends to any nonresident alien and is not 
restricted to those not engaged in business 
in the United States. See also Paul, book 
cited, Volume I, Section 2.07. 


(c) Bank Deposits.—The estate tax law 
specifically provides: “Any moneys de- 
posited with any person carrying on the 
banking business, by or for a nonresident 
not a citizen of the United States who 
was not engaged in business in the United 
States at the time of his death,” shall not 
be deemed to be property within the United 
States. Code Section 863(b); Regulations 
Section 81.50. It should be noted that 
this specific property exemption is restricted 
to only those nonresident aliens who are 
not engaged in business in the United States. 
What constitutes engaging in trade or busi- 
ness in the United States has been more 
fully explored in income tax cases. Pinchot 
v. Commissioner, 40-2 ustc J 9592, 113 F. 
(2d) 718 (CCA-2, 1940), is a good estate 
tax case. See also Tarafa y Armas, above; 
Paul, book cited, Volume I, Section 2.12. 
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This specific property exemption pro- 
vision has been held to apply to: 


(i) Money of a decedent held by a bank 
under “agency agreement” as “agent and 
custodian” and “subject to owner’s instruc- 
tions.” Gade Estate, 10 TC 585 (acq.); 
Melotte, CCH Dec. 16,338(M), 7 TCM 208; 
Special Ruling, March 7, 1944, CCH FEDERAL 
EstATE AND Girt TAx Reports { 2210.20. See 
Davey, 10 TC 515 (acq.). Contrary: G. C. M. 
22419, 1940-2 CB 288. 


(ii) A bank deposit by another “for” 
the decedent as an undisclosed principal. 
Weiss, 6 TC 227 (acq.). 


(iii) A fund credited to the decedent 
in the customer’s ledger account of a trust 
company. Forni, 47 BTA 76 (acq.). 


(iv) A bank deposit made by a prior 
decedent nonresident alien where the later 
decedent nonresident alien was sole heir of 
the other decedent and was, under the ap- 
plicable foreign law, the “owner” of all the 
prior decedent’s property, including the bank 
deposit. De Eissengarthen, 10 TC 1277. 


This specific property exemption has been 
held not to apply to: 


(i) A bank deposit transferred by a non- 
resident alien to the depositary bank as 
trustee of a trust created by the alien, 
where the alien did not have an unqualified 
power of revocation. City Bank Farmers 
Trust Company v. Pedrick, 48-1 ustc J 10,622, 
168 F. (2d) 618 (CCA-2, 1947), cert. den. 
335 U. S. 898. The case indicated that 
the ruling would have been the same had 
the trust been fully revocable by the de- 
cedent alien. Compare Davey, above. 


(ii) A deposit, bearing a bank rate of 
interest, with a relative in the export-im- 
port business who had no banking license 
and no other depositors. Rosenblum v. 
Anglim, 43-1 ustc J 10,044, 135 F. (2d) 512 
(CCA-9, 1943). 


(iii) Loans made to decedent’s two step- 
sons, members of a five-man partnership 
engaged in dealing in money and securities. 
Todd v. U. S., 2 ustc § 667, 46 F. (2d) 589. 

On the subject in general, see Paul, book 
cited, Volume I, Section 2.12. 


(d) United States Obligations.—The es- 
tate tax law contains no specific property 
exemption with respect to bonds, notes and 
certificates of indebtedness of the United 
States. However, the Victory Liberty Loan 
Act of March 3, 1919 (31 USC Section 750), 
provided that such obligations “shall, while 
beneficially owned by a nonresident alien 
individual not engaged in business 


in the United States be exempt both as 
to principal and interest from any and all 
taxation now or hereafter imposed by the 
Uasted States... . .” 


The Treasury Regulations concede that 
this property exemption is applicable to such 
obligations issued prior to March 1, 1941, 
but purporting to rely upon the Public 
Debt Act of 1941, 55 Stat. 7 (which pre- 
vents the further issue of bonds having 
exemption features pertaining to income tax), 
the Regulations state that this exemption 
is inapplicable to such obligations issued 
on or after March 1, 1941. Regulations 
Section 81.13. The Second Circuit has 
held the Regulations invalid to the extent 
that they declare the exemption to be in- 
applicable to such obligations issued on or 
after March 1, 1941. Jandorf v. Commis- 
sioner, 48-2 ustc J 10,648, 171 F. (2d) 464 
(CA-2, 1948), rev’g 9 TC 388. Despite the 
very cogent opinion in the Jandorf case, the 
Treasury continues to regard its Regulations 
as valid in this respect. E. T. 22, 1949-2 
CE 313. 


It is to be noted that the provisions 
for specific property exemptions for bank 
deposits and United States obligations might 
be availed of by a nonresident alien con- 
templating death to convert a taxable gross 
estate into a nontaxable gross estate. To 
date, the Treasury has not indicated in 
any estate tax case that in the event a non- 
resident alien shortly before death sold a 
taxable gross estate and deposited the pro- 
ceeds in a United States bank or pur- 
chased United States government obliga- 
tions, it would argue for a tax on some 
theory that judicial loophole-plugging was 
warranted. Compare Marie-Anne De Gold- 
schmidt-Rothschild, above, a gift tax case 
hereinafter discussed. (But compare the 
Court’s approach in U. S. v. Cumberland 
Public Service Company, 50-1 ustc J 9129, 70 
S. Ct. 280.) There is some indication that 
the Court’s attitude in such an estate tax 
case might be less harsh to a taxpayer than 
in a gift tax case. Compare Harris v. Com- 
missioner, 50-1 ustc J 10,746, 178 F. (2d) 861 
(CA-2, 1949), aff’g 10 TC 741. 


(e) Transfers During Life—Property of 
which decedent has made an inter-vivos 
transfer taxable as made in contemplation 
of or as taking effect at death or as a 
revocable transfer is deemed situated in 
the United States if so situated either at 
the time of the transfer or at the time of 
decedent’s death. Code Section 862(b); 
Regulations Section 81.50; compare Regu- 
lations Section 81.15; First National Bank 
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of Boston, 63 F. (2d) 685; Paul, book 
cited, Volume I, Section 2.13. 


(f) Joint or Community Property.—lf 
such property is situated in the United 
States, the provisions generally applicable 
to citizens or residents are applicable to 
nonresident aliens. If such property is 
situated outside the United States, it should 
not be taxable to the estate of a non- 
resident alien even if the survivor is a 
citizen or resident. Compare Vanderhoeck, 
Sanchez and Tarafa y Armas, above. See 
Paul, book cited, Volume I, Section 2.14. 


(g) Powers of Appointment.—If the prop- 
erty subject to the power is situated in 
the United States, it would appear to be 
taxable to the estate of a nonresident alien 
under the same circumstances as it would 
be taxable to a citizen or resident. Compare 
Commissioner v. Nevius, 35-1 ustc { 9227, 
76 F. (2d) 109 (CCA-2, 1935), cert. den. 
296 U. S. 591. See Paul, book cited, 
Volume I, Section 9.24. 


(h) Optional Valuation.—The option to 
have taxable property valued as of a date 
or dates subsequent to decedent’s death is 
available to the estate of a nonresident 
alien. Regulations Section 81.67. 


(3) Deductions—(a) Generally.—The es- 
tate tax law somewhat ambiguously provides : 


“No deduction shall be allowed in the 
case of a nonresident not a citizen of the 
United States unless the executor includes 
in the return required to be filed under 
section 864 the value at the time of his 
death of that part of the gross estate of 
such nonresident not situated in the United 
Staes.” Code Sections 861(b), 935(c). 


The Regulations indicate that this statu- 
tory provision means merely that the re- 
turn must disclose property situated out- 
side the United States for the purpose of 
enabling the Commissioner to determine 
the accuracy of the apportionment of de- 
ductions required as discussed below. Regu- 
lations Sections 81.51, 81.55(b). Rodiek, 
above, appears to say by way of dictum 
that the statutory provision requires, as 
a condition to the taking of deductions, 
that the return must include, as part of 
the taxable gross estate, property situated 
outside the United States. The Rodiek 
case appears to be clearly wrong in this 
respect. Compare Harse, CCH Dec. 400, 
1 BTA 1056. On the general subject of 
deductions, see Paul, book cited, Volume 
I, Sections 2.03, 2.15. 


(b) Expenses, Losses, Indebtedness and 
Taxes.—Deductions for funeral expenses, 
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administration expenses, claims against the 
estate, unpaid mortgages, casualty losses, 
support of dependents and taxes are allowed 
only in the proportion which the value of 
the gross estate situated in the United 
States bears to the value of the entire 
gross estate wherever situated. Code Sec- 
tion 861(a)(1); Regulations Sections 81.51, 
81.52. “It is immaterial whether the 
amounts to be deducted were incurred or 
expended within or without the United 
States.” Regulations Section 81.52. 


(c) Charitable Transfers—These are de- 
ductible under rules similar to those apply- 
ing to citizens or residents, but only if 
made to a domestic corporation or associa- 
tion or to trustees for use within the 
United States. Code Section 861(a)(3); 
Regulations Section 81.54; compare Regu- 
lations Section 81.52. There is no limitation 
based on the proportion of the gross estate 
within the United States to the gross 
estate wherever situated. 


(d) Marital Deduction—“The Internal 
Revenue Code does not authorize a marital 
deduction in the case of the estate of a 
nonresident not a citizen of the United 
States. However, if the decedent was a 
citizen or resident, his estate is not de- 
prived of the right to the marital deduc- 
tion by reason of the fact that his surviving 
spouse was a nonresident not a citizen.” Code 
Section 812(e); Regulations Section 81.47a. 


(e) Property Previously Taxed.—This de- 
duction for the value of property forming 
a part of the gross estate situated in the 
United States of any person who died 
within five years prior to the death of the 
nonresident alien or transferred to the 
nonresident alien by gift, within five years 
prior to his death, is not only subject to 
all but one of the conditions applicable 
to estates of citizens or residents but is 
allowable only with respect to property 
situated in the United States at the time 
of the nonresident. alien’s death. Code 
Section 861(a) (2); Regulations Section 81.53. 
However, unlike the case of a citizen or 
resident, and because the marital deduction 
is not allowable in the case of a nonresi- 
dent alien, the property-previously-taxed 
deduction is not disallowed merely because 
the property was acquired from his spouse 
on or after the effective date of the Revenue 
Act of 1948. Regulations Section 81.53; 
compare Regulations Section 81.41. 


(4) Credits—For gift tax and _ state 
death taxes, “The provisions relating to 
credits (see sections 81.8 and 81.9) 
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are-the same in estates of nonresidents not 
citizens and of residents or citizens.” Regu- 
lations Section 81.56. 


(5) Returns and Payment of Tax—(a) 
Preliminary Notice—Notice on Form 705 
must be filed by the executor or adminis- 
trator acting within the United States 
within two months after the decedent’s 
death or after the executor or administra- 
tor has qualified if the part of the gross 
estate situated in the United States ex- 
ceeded a value of $2,000 at the date of 
death. The notice should be filed with 
the collector of the district in which such 
part was situated. Code Section 820; Regu- 
lations Section 81.60. 


If no executor or administrator has quali- 
fied, notice must be filed within two months 
after the date of death by “every person 
in either the actual or constructive pos- 
session of any property of the decedent” 
within the United States. Such person 
includes “the decedent’s agents and repre- 
sentatives; safe deposit companies, ware- 
house companies, and other custodians of 
property in this country; brokers holding, 
as collateral, securities belonging to the 
decedent or investment funds owned by the 
decedent, and debtors of the decedént in 
this country.” No such notice is required 
of banks of deposit unless the decedent 
was engaged in business in the United 
States. Regulations Section 81.60. See 
also Code Sections 820, 861(a)€4), 930. 


(b) Information Return by Corporation 
or Transfer Agent and Transfer Certifi- 
cates.—If there is no executor or adminis- 
trator acting within the United States, the 
Regulations impose the duty on domestic 
corporations or their transfer agent to file 
an information return (Form 714) per- 
taining to stocks or bonds registered in 
the name of a nonresident decedent, regard- 


less of his citizenship, but only upon 
notification from the Bureau of Internal 
Revenue. Regulations Section 81.61. The 


Regulations also provide that if there is 
no such executor or administrator, no do- 
mestic corporation or its transfer agent 
should transfer stock registered in the name 
of a nonresident decedent, regardless of 
citizenship, without requiring a _ transfer 
certificate issued by the Commissioner ex- 
cept where the total gross estate within 
the United States is not in excess of $2,000. 
Persons in actual or constructive posses- 
sion should require transfer certificates 
before transferring such stock unless the 
decedent’s estate comes within such excep- 
tion. However, a transfer certificate need 


720 





not be required for bonds owned by a 
nonresident alien if such bonds are not 
physically situated in the United States. 
Regulations Section 81.62. 


(c) Returns.—A return must be filed by 
the executor or administrator acting within 
the United States within fifteen months 
after the decedent’s death if the part of 
the gross estate situated in the United 
States exceeds a value of $2,000 at the 
date of death. The return should be filed 
with the collector of the district in which 
such part is situated. Form 706 should 
be used. Code Sections 864, 937; Regu- 
lations Sections 81.67, 81.68. There is avail- 
able, however, a simplified form, 706NA, 
which can only be used where no computa- 
tions are required for deductions and no 
inter-vivos transfers are involved. Mim. 


6105, 1947-1 CB 153. 


If there is no executor or administrator 
acting within the United States, a return 
should be filed by any person in actual 
or constructive possession of any property 
of the decedent situated in the United States, 


regardless of its value. Regulations Sec- 
tion 81.67. 


(d) Payment of Tax.—The executor or 
administrator must pay the tax within 
fifteen months from the date of death. 
“If there is no executor or administrator 
appointed, qualified, and acting within the 
United States, every person in either the 
actual or constructive possession of any 
property of the decedent is constituted by 
the Internal Revenue Code as executor for 
the purpose of tax payment, and is liable 
for the tax to the extent of the property 
so in his possession. (See sections 81.75 to 
81.82, inclusive.)” Regulations Section 81.56. 


B. Gift Tax 


(1) Exemptions—A nonresident alien is 
not entitled to the lifetime specific exemp- 
tion of $30,000 available to citizens and 
residents. Code Section 1004(b); Regula- 
tions Section 86.12. He is, however, en- 
titled to the exemption (exclusion) of the 
first $3,000 of gifts made to any one donee 
during any calendar year, which is also 
available to citizens and residents. Code 
Section 1003(b); Regulations Section 86.10. 


The privilege of splitting gifts between 
spouses to take advantage of the available 
exemptions of both and of lower tax brack- 
ets is not available to nonresident aliens. 

“A gift by one spouse to a person 
other than his spouse may, for the purpose 
of the gift tax, be considered as made one- 
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half by him and one-half by his spouse, 
but only if at the time of the gift each 
spouse was a citizen or resident of the 
United States.” (Italics supplied.) Code Sec- 
tion 1000(f)(1); Regulations Section 86.3a. 


Moreover, as hereinafter set forth, the 
marital deduction for gifts to a spouse is 
not available to a nonresident alien. Code 
Section 1004(a)(3); Regulations Section 
86.16a. 


(2) Taxable Gifts—The tax applies only 
to transfers of property situated within 
the United States. Code Section 1000(b); 
Regulations Sections 86.1, 86.4, 86.18. 


(a) Situs—The rules for determining 
situs appear in one gift tax law and, more 
extensively, in the Regulations. The statu- 
tory provision, identical to that in the 
estate tax law, is to the effect that stock 
in a domestic corporation is deemed Sit- 
uated within the United States. Code 
Section 1030(b) ; Regulations Section 86.74(b). 


The general definition of “situs of prop- 
erty” appearing in the Regulations is sub- 
stantially identical to the definition ap- 
pearing in the Estate Tax Regulations 
quoted and discussed hereinabove. Regu- 
lations Section 86.18. See also Magill, “The 
Federal Gift Tax,” 40 Columbia Law Re- 
view 773. 


(b) Life Insurance—There is no provi- 
sion in the gift tax law paralleling the 
estate tax law provision to the effect that 
insurance on the life of a nonresident shall 
not be deemed property within the United 
States. Accordingly, it would appear that 
a transfer of a policy of such life insurance, 
if the policy is physically situated here, 
would be a taxable gift. But compare the 
dissent in Harris, above. The transfer 
should not be taxable merely because the 
policy was issued by a domestic insurer 
if the policy is physically situated abroad. 


(c) Bank Deposits.—There is no provi- 
sion in the gift tax law paralleling the 
estate tax law provision that bank de- 
posits in the United States shall not be 
deemed property within the United States 
in the case of a nonresident alien not 
‘engaged in United States business. How- 
ever, in Harris, above, a nonresident alien 
contended that such bank deposits are ex- 
cluded from property subject to gift tax 
on the ground that the estate tax provision 
should be read ino the gift tax law, be- 
cause, as the Supreme Court has held, 
the gift tax, being ancillary to the estate 
tax, should be read as im pari materia 
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(Merrill v. Fahs, 45-1 ustc 10,180, 324 
U. S. 308). In the Harris case, the Second 
Circuit, with one dissent, refuted this argu- 


ment and held that the exclusory provi- - 


sion of the estate tax law could not be 
read into the gift tax law. In the course 
of its opinion, the court stated that “any 
alien who knew that his deposits were 
subject to a gift tax would withdraw them 
before making a gift, and the tax would 
at best catch only the unwary.” 


(d) United States Obligations.—Like the 
estate tax law, the gift tax law contains 
no specific property exemption with re- 
spect to bonds, notes and certificates of 
indebtedness. Apparently because of the 
provisions of the Victory Liberty Loan 
Act of March 3, 1919 (quoted hereinabove 
in the discussion of the estate tax), the 
Treasury Regulations concede that a gift 
of any such obligation issued prior to 
March 1, 1941, if made by a nonresident 
alien not engaged in business in the United 
States, is not subject to gift tax, but 
again in apparent reliance on the Public 
Debt Act of 1941, the Regulations claim 
that this exemption is inapplicable to such 
obligations issued on or after March 1, 
1941. Regulations Section 86.2. As herein- 
above discussed, the Second Circuit has 
held in an estate tax case (Jandorf case) 
that the exemption applies to all such 
obligations whether issued before, on or 
after March 1, 1941, and the Treasury 
continues to maintain that its Regulations 
are correct. E. T. 22, above; compare 
Phipps v. Commissioner, 37-2 ustc $9451, 
91 F. (2d) 627 (CCA-10, 1937), cert. den. 
302 U. S. 742; Hamersley v. U. S., 36-2 
ustc J 9504, 16 F. Supp. 768 (Ct. Cls., 1936), 
cert. den. 300 U. S. 659. 


The Treasury has also succeeded in a 
flank attack on the exemption of such 
obligations issued before March 1, 1941. 
In Marie-Anne De Goldschmidt-Rothschild, 
above, a nonresident alien not engaged in 
United States business had had marketable 
American stocks and bonds in this coun- 
try. “For the purpose of avoiding a gift 
tax on the transfer in trust she intended 
to make,” she sold these securities about 
one month before the gift and, with the 
proceeds, purchased United States Treasury 
Notes issued before March 1, 1941. The United 
States Treasury Notes were then transferred 
by her, in trust, for the benefit of her children. 
According to “prearranged plan,” the trustee 
sold half of the treasuries within one 
week of the creation of the trust and the 
balance within eight months after they 
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had been purchased. Almost all of the 
proceeds were invested in nonexempt se- 
curities having a higher income yield. The 
Second Circuit held that the transfer was 
not exempt from gift tax. The court stated: 


“We believe it cannot be and indeed is 
not questioned that a taxable gift would 
result had the taxpayer planned to have 
the government notes sold immediately fol- 
lowing their incorporation in the trusts 

The original investments in gov- 
ernment notes represented only temporary 
expedients adopted with no real thought 
of investment but merely of tax exemption. 
While the taxpayer might act so as to 
decrease her gift taxes to the extent that 
the law allowed her, action under the 
statute we are construing had to represent 
a true investment in tax exempt securities 
and not simply a temporary transfer which 
was promptly terminated as soon as the 
desired object of tax avoidance was thought 
to be accomplished. Gregory v. Helvering, 
293 U. S. 465.” (Italics supplied.) 


It was relatively easy for the court to 
telescope an in-out-in transaction, to plug 
a loophole. However, the court was not 
legislating any contemplation-of-gift provi- 
sion and, accordingly, the mere fact that 
exempt governments are purchased “for 
purpose of avoiding a gift tax” should not 
render the then contemplated gift taxable, 
provided that the governments are held 
for some substantial period by the donee. 
Compare the Supreme Court’s approach in 
U. S. v. Cumberland Public Service Com- 
pany, above. Compare also Harris, above. 
After all, it was Congress, not the taxpayer, 
which endowed the governments with the 
attributes of tax exemption. 


(3) Deductions—(a) Charitable Gifts — 
These are deductible under rules similar to 
those applying to citizens or residents, but 


ACCOUNTING—FROM A PHILOSOPHER'S POINT OF VIEW 


“Commonsense is anthropocentric and anthropomorphic. It apprehends and 
portrays the environment as opportunities and obstacles to human action, as 
relevant to and providing material for various activities of man. Accounting, for 
instance, that elegant discipline which is rapidly becoming a basic part of common- 
sense, is so correlated with highly artificial kinds of activity and complex 
institutions that any attempt to translate it into a non-teleological, value-free, 
naturalistic or scientific version would be fantastic.”—From Charner Perry, “The 
Semantics of Political Science,” American Political Science Review, June, 1950. 
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if the gift be made to a corporation, it 
must be a domestic corporation and if the 
gift be made to a trust, fraternal society, 
etc., the gift must be for use within the 
United States. Code Secion 1004(b); Reg- 
ulations Section 86.13; compare Welti, CCH 
Dec. 13,117, 1 TC 905. 


(b) Marital Deduction.—“No marital de- 
duction is authorized with respect to a 
gift in case the donor was, at the time 
of the gift, a nonresident not a citizen of 
the United States. However, if the donor 
was, at the time of the gift, a citizen or 
resident, he is not deprived of the right 
to the marital deduction by reason of the 
fact that his spouse was a nonresident 
not a citizen.” Code Section 1004(a)(3); 
Regulations Section 86.16a(a). 


(4) Returns and Payment of Tax—A 
gift tax return on Form 709 is required of 
any nonresident alien who, within the cal- 
endar year, makes gifts of property sit- 
uated in the United States to any one 
donee, of a total value in excess of $3,000 
(or, regardless of value, in the case of a 
gift of a future interest). Regulations 
Section 81.20(a). The return must be filed, 
on or before March 15 following the close 
of the taxable year in which the gifts were 
made, with the collector for the district 
in which the donor’s legal residence is lo- 
cated or, if he has no legal residence in 
the United States, then with the collector 
at Baltimore. Regulations Section 86.22. 


As in the case of citizens or residents, 
an information return on Form 710 must 
be filed by every donee or trustee (except 
charities) to whom is made a gift for 
which the donor is required to file a gift 
tax return. The form must be filed at 


the same place and within the same time 
provided for the donor’s gift tax return. 


[The End] 


Regulations Section 86.21. 
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Sale of a Business to a Charity 


By ABRAHAM TANNENBAUM 


YEARS OF COSTLY AND NEEDLESS LITIGATION CAN BE AVOIDED IF 
CONGRESS ACTS NOW ON THE TAX-EXEMPT STATUS OF CHARITIES 





ODE SECTION 101 (6) provides: 

“The following organizations shall be 
exempt: from taxation Corporations, 
and any community chest, fund, or founda- 
tion, organized and operated exclusively for 
religious, charitable,. scientific, literary, or 
educational purposes, no part of the 
net earnings of which inures to the benefit 
of any private shareholder or individual, 
and no substantial part of the activities of 
which is carrying on propaganda, or other- 
wise attempting to influence legislation. .. .” 


Thus, to be exempt under Section 101 (6), 
the organization must meet three tests: 
(1) it must be organized and operated ex- 
clusively for one or more of the specified 
purposes; (2) its net income must not inure 
in whole or in part to the benefit of private 
shareholders or individuals; and (3) it must 
not, by any substantial part of its activities, 
attempt to influence legislation by propa- 
ganda or otherwise. 


Test (3), above, is of no immediate con- 
cern. This paper is devoted to an analysis 
of the Treasurv’s position with respect to 
tests (1) and (2) and the judicial inter- 
pretation thereof. 


Organized Exclusively 
for One or More Statutory Purposes 


The Treasury has argued that the word 
“exclusively” applies to both “organized” 


1Home Oil Mill v. Willingham, 46-2 ustc 
f 9368, 68 F. Supp. 525 (DC Ala., 1946), appeal 
dismissed 50-1 vstc § 9268, 181 F. (2d) 9 (CA-5, 
1950); Edward Orton, Jr. Ceramic Foundation, 


and “operated.” This has received judicial 
recognition. The fundamental problem, 
however, is the definition of “exclusively.” 
The Treasury has argued that Section 101 
(6) does not apply unless the statutory 
motive is the sole motive for the creation 
of the foundation. The courts have not ac- 
cepted this narrow construction.’ 


In the Home Oil Mill? case, the dece- 
dent’s estate consisted of three operating 
businesses (oil mill, wholesale grocery and 
real estate) with a value in excess of 
$1,000,000. The decedent’s only living rela- 
tive was a sister. In his will, after certain 
specific bequests, a trust was created for 
the residue of the estate for the benefit of 
eight charitable organizations. The trust 
was authorized to carry on the operating 
businesses. Decedent’s sister was named 
chairman of the trust to serve for life, at 
$15,000 a year to be paid from earnings or, 
if earnings were insufficient, to be paid from 
corpus. The net income of the trust was 
to be paid over to the named charities, and 
the corpus distributed to them one year 
after the death of the decedent’s sister. The 
trust paid an income tax for 1942 and seeks 
a refund. The Commissioner argued that 
Section 101 (6) did not apply because a 
dual motive existed in the creation of the 
trust which was to provide a lifetime com- 
petence for the sister before passing the 
residuary estate to the ultimate charitable 
CCH Dec. 16,032, 9 TC 533 (1947), aff'd 49-1 


ustc J 9225, 173 F. (2d) 483 (CA-6, 1949). 
2 Footnote 1. 





The author, a member of the New York bar, is a partner in the tax firm of Jonick 

and Tannenbaum, New York City. He was formerly editor of the Columbia 

Law Review, a graduate editor of the Tax Law Review and lecturer at the 
New York University Institute on Federal Taxation. 
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donees. The court held that no such mo- 
tive existed. It stated: 

“It is my conclusion that the device 
adopted by testator of entrusting the man- 
_agement of his residuary estate to his sister 
and the limitation of the salary payable to 
her were reasonably adapted to the 
effectuation of his sole intent, which was 
to devote his accumulated wealth to the 
promotion of the work of his church.” 


A deciding factor in the Home Oil Mill 
case was the finding of the court that the 
$15,000 compensation to the sister was fair 
and reasonable for services actually per- 
formed. It is important to note, however, 
that the court accepted the Commissioner’s 
definition of “exclusively.” 


In the Ceramic case,* however, the court 
construed the word “exclusively” to include 
“clear and predominant.” In addition, if 
the nonstatutory motive was “incidental” 
to the primary purpose, the statutory ex- 
emption was not vitiated. The facts were 
as follows: 

The decedent established a foundation 
under his will and bequeathed a going busi- 
ness to it. The foundation was to be admin- 
istered by seven independent and unrelated 
trustees. The decedent’s widow was to re- 
ceive the total of $42,000 over a period of 
five years. By statute, the widow was en- 
titled to one half of all decedent’s property. 
Upon the death of decedent, the foundation 
agreed to pay the widow $350 a month for 
life, in consideration of her relinquishment 
of all rights against the property. For the 
taxable year 1940, the Commissioner denied 
the foundation a tax-exempt status under 
Section 101 (6) upon the grounds that: 
(a) the foundation was not organized ex- 
clusively for a statutory purpose; (b) the 
foundation was not operated exclusively fot 
a statutory purpose; and (c) a substantial 
part of the foundation’s net income inured 
to the benefit of a private individual. The 
Tax Court held for the taxpayer on all 
grounds and construed “exclusively” as 
follows: 


“Where . . . the evidence shows a clear 
and predominant purpose to aid the charity 
and where the non-charitable benefits are 
incidental to that purpose . . . the exemp- 
tion should be allowed.” 


The dissent (Arundell, Van Fossan, Mur- 
dock, Disney and Opper) presented two 


3 Footnote 1. 
*C. F. Mueller Company, CCH Dec. 17,652, 
14 TC —, No. 111%. 
5’The Davenport 


Foundation, CCH Dec. 


16,197(M), 6 TCM 1335, aff'd 48-2 ustc { 9387, 


170 F. (2d) 70 (CCA-9, 1948). 
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arguments. Firstly, the foundation was 
not organized “exclusively” for a statutory 
purpose. Secondly, applying the “predomi- 
nant purpose” test, the principal purpose 
was the operation of a going business, and 
research, scientific and educational purposes 
were subsidiary thereto. 

In the recent Mueller case,‘ 
defined “exclusively” as follows: 

“The word ‘exclusive’, referring to some- 
thing other than the use to which the earn- 
ings are to be put, limits the exemption to 
corporations with a singleness of purpose to 
carry on one or more of the charitable, 
educational and other activities entitling it 
to exemption. . . . One cannot say properly 
that a corporation was organized and oper- 
ated exclusively for educational purposes 
where, as here, one of its important pur- 
poses was to conduct a large commercial 
business for profit, competing with other 
similar corporations all subject to tax, and 
where the operation of that business is not 
merely incidental to the conduct by the 
same corporation of any other overshadow- 
ing exempting activity.” 

Indicative of the manner in which the 
courts confuse these tests is the recent 
Davenport Foundation case.. There, the 
court stated: 


“Obviously, the income of the trust was 
not to be devoted exclusively to charitable 
purposes. Nor were the purposes other 
than charitable, merely incidental to the 
charitable purposes. . . 


at Since the trust was created for 
private as well as for public purposes, all 
the income of the trust corpus was not to 
be devoted exclusively to charitable purposes.” 


Can a corporation originally organized 
for profit subsequently claim exemption by 
the amendment of its corporate charter and 
the dedication of its earnings to exempt 
purposes? In the Home Oil Mill case,° the 
Fifth Circuit Court of Appeals held that 
the reorganization of the taxpayer consti- 
tuted a “legal rebirth” and that, therefore, 
the corporation was organized exclusively 
for one or more of the statutory purposes. 
However, in the Universal Oil Products Com- 
pany case," the Seventh Circuit Court of 
Appeals reached a contrary result. In effect, 
it held that a business corporation originally 
organized for profit cannot subsequently 
meet the requirements of Section 101 (6) 


the court 


*Home Oil Mill v. Willingham, 50-1 uSsTC 
{| 9268, 181 F. (2d) 9 (CCA-5, 1950). 

™ Universal Oil Products Company v. — 
bell, 50-1 ustc § 9260, 181 F. (2d) 451 (CCA-7, 
1950). 
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by the amendment of its charter and the 
dedication of its earnings to exempt pur- 
poses. The Seventh Circuit Court’s opinion 
represents an artificial and technical ap- 
proach to a problem deserving an answer 
on its substantive merits. This present con- 
flict is the first of many which must be 
resolved by Supreme Court action. 


The courts have not yet formulated any 
precise rule. However, it seems reasonable 
to conclude that “exclusively” will receive 
the same interpretation in this context as it 
has in the cases relating to operating ex- 
clusively for a statutory purpose.’ Thus, 
if the nonstatutory purposes are “incidental” 
or “subsidiary” to the “predominate” or 
“primary” statutory purpose, it would seem 
that the test of “organized exclusively for 
a statutory purpose” would be satisfied. 


This test might be important in a situa- 
tion where a foundation is created by an 
individual or individuals, while alive, and 
then, subsequent thereto, the funds of the 
foundation are utilized to purchase the 
business of these individuals. The Treas- 
ury could argue that the primary purpose 
for the foundation was nonstatutory, on the 
grounds that: (a) the foundation fund was 
created by tax-free deductions; (b) the 
fund was utilized to give the individuals 
capital gains from the sale of their business 
but without their relinquishment of con- 
trol; and (c) the foundation was created to 
operate the business for the private benefit 
of the individuals concerned. 


Important factors would be: (a) the time 
element between the creation of the founda- 
tion and the purchase of the business; (b) 
the source of funds for the purchase; (c) 
the bona fides of the transaction with re- 
spect to the purchase price and the terms; 
and (d) the advantage of this kind of in- 
vestment over others.® 


Operated Exclusively 
for One or More Statutory Purposes 


The Treasury has made its most persist- 
ent attack upon foundations on the ground 
that they are not operated exclusively for 
a statutory purpose. Here, too, the Treas- 
ury has argued for a strict construction of 
“exclusively,” but the courts have created 
two major exceptions: (1) if the nonstat- 
utory activity is “incidental” to the statutory 

8See discussion under heading ‘‘Operated 
Exclusively for One or More Statutory Pur- 
poses.”’ 


®See discussion under heading 
Application of Law.”’ 


Sale of Business to Charity 


‘*Practical 





purpose, the foundation does not lose its 
exemption, and (2) the destination of income 
is the ultimate test, not the source thereof. 


These two exceptions were judicially 
created in Trinidad v. Sagrada Orden de 
Predicadores.° The taxpayer corporation, a 
religious order, had property consisting of 
real estate, stock in private companies and 
money loaned at interest. It also sold small 
quantities of wine, chocolate and religious 
articles. All the net income derived from 
these sources was utilized to carry on the 
religious work of the taxpayer. The Com- 
missioner argued that the taxpayer was not 
operated exclusively for religious purposes, 
since it used its property to produce income 
and engaged in trade. The Supreme Court 
held that these factors did not destroy the 
taxpayer’s exemption. In construing Sec- 
tion 101 (6), the Court stated that the stat- 
ute recognizes “that a corporation may be 
organized and operated exclusively for re- 
ligious, charitable, scientific or educational 
purposes, and yet have a net income,” and 
that the statute “says nothing about the 
source of the income, but it makes the desti- 
nation the ultimate test of exemption.” 


With respect to the taxpayer’s nonstat- 
utory activities, the Court stated: 


“In using the properties to produce the 
income, it therefore is adhering to and ad- 
vancing those purposes, (statutory) and not 
stepping aside from them or engaging in a 
business pursuit. 


“, . the limited trading ... is purely 
incidental to the pursuit of those purposes 
(statutory). ... 


“As respects the transactions in wine, 
chocolate and other articles, we think they 
do not amount to engaging in trade in any 
proper sense of the term. It is not claimed 
that there is any selling to the public or in 
competition with others.” (Italics supplied.) 

The Treasury has argued that the deci- 
sion should be limited to the facts involved, 
but the lower courts have utilized the dicta 
and extended the exceptions. 


Thus, in Roche’s Beach, Inc. v. Commis- 
sioner,” the rule was extended to include a 
corporation the net income of which, de- 
rived from operating a beach resort, was 
turned over to a foundation. The court 
adopted the general language in the Sagrada 
case and held that Section 101 (6) does not 
prevent a corporation from conducting busi- 

1° 1 ustc J 88, 263 U. S. 578 (1924). 


1138-1 vustc { 9302, 96 F. (2d) 776 (CCA-2, 
1938). 













ness activities for profit. “The destination 
of income is more important than its source.” 


The Bureau refused to follow the decision 
in the Roche’s Beach case.* However, the 
courts have consistently cited the Roche’s 
Beach case with approval.” 


In the Debs case,“ the taxpayer corpora- 
tion operated radio station WEVD. The net 
income derived therefrom was applied in ac- 
cordance with statutory purposes. The court 
upheld the taxpayer’s exemption and stated: 


“The respondent’s brief states that he has 
refused to follow the Roche’s Beach decision. 
But we have recently adhered to it 

and shall continue to do so until 
instructed otherwise by final authority. .. . 
Nor is it fatal to exemption, that sub- 
stantially all of the petitioner’s income is 
derived from commercial activities since the 
purpose of making profits has been to en- 
able it to broadcast its educational, civic 
and cultural programs without charge. . . .” 


In the Ceramic case,” where the income 
was derived from the conduct of a manu- 
facturing business, the Tax Court, citing 
both the Sagrada and the Roche’s Beach 
cases, stated: 


“ce 


the test is not the origin of the 
income but its destination.” 


It is interesting to note that the dissent 
in the Ceramic case argued that the Sagrada 
case should be limited to its facts, yet Mr. 
Justice Arundell, who wrote the dissent in 
the Ceramic case, stated in the Simpson case: ™ 


“Though the position has now been taken 
that Roche’s Beach, Inc. is no longer 
to be followed by the Bureau, . . . we have 
quoted it with approval, see West Side 
Tennis Club, 39 B. T. A. 149, 156; affd., 111 
Fed. (2) 6; certiorari denied, 311 U. S, 674; 
American Society of Cinematographers, Inc., 
42 B. T. A. 675, 680, and think it furnishes 
the proper answer to the case at bar. 


“cc 


we can see no reason why Con- 
gress should wish to deny a deduction for 
a gift to a corporation operated exclusively 
to ‘feed’ or serve an educational purpose 
when the deduction undoubtedly would be 
permissible if the corporation actually ad- 
ministered or ‘dispensed’ the education. E 


122. G. C. M. 23063, 1942-1 CB 103. 

13 Bohemian Gymnastic Association Sokol v. 
Higgins, 147 F. (2d) 774 (CCA-2, 1945);. Debs 
Memorial Radio Fund v. Commissioner, 45-1 
ustc { 9258, 148 F. (2d) 948 (CCA-2, 1945); 
Estate of Louise V. Simpson, 2 TC 963 (1943); 
Edward Orton, Jr. Ceramic Foundation, foot- 
note 1. 

14 Footnote 13. 
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The Treasury still maintains that the 
Sagrada case should be limited. Thus, the 
Regulations provide: 


an organization which has certain 
religious purposes and which also manufac- 
tures and sells articles to the public for profit, 
is not exempt under section 101 (6) ...."" 


On the other hand, the Treasury recog- 
nizes the right of an exempt organization to re- 
ceive rent, dividends and interest income. 


“A corporation otherwise exempt under 
section 101 (6) does not lose its status as 
an exempt corporation by receiving income 
such as rent, dividends, and interest from 
investments, provided such income is de- 
voted exclusively to one or more of the 
purposes specified in that section.” ™ 


The recent decision of the Tax Court 
in the Mueller case, holding that a business 
corporation is not exempt under Section 101 
(6) even though its earnings are dedicated 
solely to the benefit of an exempt organiza- 
tion, represents the first departure from the 
uniform application of the rule developed 
in the Roche’s Beach case. The Tax Court 
distinguished the Sagrada case on the ground 
that there the corporation itself was engaged 
in carrying on exempt activities, whereas 
in the Mueller case, the taxpayer was en- 
gaged in carrying on a regular commercial 
business. In refusing to follow the Roche’s 
Beach case, the Tax Court stated: 


“The Commissioner’s effort to distinguish 
the Roche’s Beach case from the present one 
is not convincing, and if the two are not 
distinguishable, then with all due respect, 
the Tax Court, not being convinced by the 
reasoning of the majority in the Roche’s 
Beach case, declines to follow it at this time.” 


Here, too, this conflict of authority must 
await Supreme Court clarification. 


Inuring of Net Earnings 
to Private Shareholder or Individual 


The Treasury has achieved its greatest 
success in the application of the test that 
the foundation’s earnings shall not inure to 
the benefit of its organizers or other private 
individuals.” 


1% Footnote 1. 

16 Footnote 13. 

1 Regulations 111, Section 29.101 (b)-1. 

18 Footnote 26. 

2% The Davenport Foundation, footnote 5; 
Scholarship Endowment Foundation v. Nich- 
olas, 39-2 ustc {| 9689, 106 F. (2d) 552 (CCA-10, 
1939), cert. den. 308 U. S. 623; Roger L. Put- 
nam, CCH Dec, 15,075, 6 TC 702 (1946). 
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In the Davenport case, the foundation was 
obligated to make the following payments: 
(a) $400 a month was to be paid to the donor 
for life; (b) $100 a month was to be paid 
to the donor’s brother; (c) if the donor’s 
children were “in want,” the trustees had 
unlimited discretion to provide for them; 
(d) the donor was to live rent free in a 
house conveyed to the foundation; and (e) 
$300 a month each was to be paid to a named 
college and a Bible society. Obviously, the 
foundation was held taxable. 


In the Scholarship Endowment case,” the 
foundation was organized by the donor, his 
wife and a third party. These three in- 
dividuals were the trustees. The donor 
transferred corporate stock and bonds to 
the foundation, and the foundation was 
obligated to make the following nonstat- 
utory payments—$5,000 a year to the donor 
for life and after his death, the same sum 
to the donor’s wife. Here, too, the founda- 
tion was held taxable. 


Reasonable compensation for services per- 
formed may be paid to a director or trustee 
of a foundation.” 


However, a foundation may not be set 
up as a device to divert its earnings to its 
organizers or other private individuals. The 
courts have created two exceptions to this 
rule: (1) if the payments are “incidental” 
to the statutory purpose and are not “sub- 
stantial,” the exemption will not be denied; 
and (2) if the payments constitute a charge 
against the assets and are paid to free 
the assets and the income for the statutory 
purpose, the exemption will not be denied.” 


In the Baker case,” the foundation was 
established in 1924. The organizer died in 
1929 and devised his residuary estate to the 
foundation subject to payments of (a) 
$12,000 a year to his widow for her life and 
(b) sufficient moneys to provide for the 
education of his nieces and nephews. The 
widow, in lieu of dower, agreed to accept 
from the foundation $19,200 a year for life. 
From 1925 to 1937, the foundation had an 
income of approximately $1.5 million which 
was distributed as follows: 


Charities and education...... $1,285,000 
Interest and expense........ 52,000 
Widow ......- heesee ces, ee 


17,000 


The Commissioner argued that the pay- 
ments to the widow and the nieces and 


Nieces and nephews......... 


°° Footnote 19. 

11 Home Oil Mill v. Willingham, footnote 1; 
I. T. 3220, 1938-2 CB 164. 

= Hmerit HE. Baker, CCH Dec, 18,817, 40 BTA 
555 (1939); Hdward Orton, Jr. Ceramic Foun- 
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nephews deprived the foundation of its ex- 


emption. The court, in holding for the 
foundation, stated: 
“Petitioner's only activity during the 


taxable years which was not strictly of a 
charitable or educational character was the 
payment of the allowance to the decedent’s 
widow and the educational expenses of her 
nieces and nephews. We do not think that 
that alone defeats its classification as an 
exempt corporation under the statute. The 
payment of these amounts was merely in- 
cidental to and was a means of furthering 
the charitable and educational purposes for 
which the petitioner was organized. It was 
in no sense a part of its corporate activities. 
The payments . . . were acharge not upon 
the petitioner’s net earnings but against the 
entire corpus of the residuary estate.” 

The fact situation in the Ceramic case was 
similar to that in the Baker case, and the 
court applied the same theory. However, 
the dissent in the Ceramic case serves as a 
warning. In the Ceramic case, the widow 
received one third of the income of the 
foundation, and the dissent stated that 
“what she received was much too substan- 
tial to be ignored.” This decision was reached 
even though the payments constituted a 
charge upon the foundation’s assets and 
were necessary to free the assets and in- 
come for the proposed charitable use. 

With increasing pressure from Congress 
and the Treasury against the misuse of the 
foundation exemption, it seems certain that 
the judiciary will become more exacting in 
the application of the tests discussed herein. 
The taxpayer’s most vulnerable position is 
the use of foundation funds for private bene- 
fit. Therefore, any transaction between the 
organizer and the foundation should be at 
arm’s length and bona fide. 


Practical Application of Law 


(A) Typical Fact Patterns—To date, the 
foundation cases judicially determined have 
involved the following fact patterns: 

(1) A foundation established by testa- 
mentary provisions and the funds or assets 
bequeathed to it; 

(2) A foundation established by an inter- 
vivos transfer and the funds or assets 
donated to it. 
dation, footnote 1; Lederer v. Stockton, 1 ustc 


69, 260 U. S. 3 (1922). 
23 Footnote 22. 


‘ 
' 


In recent years, a third pattern has 
emerged. This new pattern is an outgrowth 
of pattern (2), above. A foundation is 
established—with or without funds donated 
to it—and is utilized to purchase a going 
business. Two methods have been em- 
ployed which operate substantially as follows: 


(a) Foundation without funds: Let us 
assume that corporation “T” is a going busi- 
ness with a net worth of $1,000,000. Cor- 
poration “T” foundation is organized by an 
existing foundation exempt under Section 
101 (6). The new corporation has no assets. 
It enters into a contract with the stock- 
holders of corporation “T” to purchase all 
the stock of corporation “T.” If the pur- 
chase price is below net worth, the entire 
purchase price is paid by the new corpora- 
tion by means of a bank or insurance com- 
pany loan based upon the net worth of the 
old company. If the purchase price is in 
excess of the net worth, an installment sale 
is effected. Thirty per cent or less of the 
purchase price is paid by the new corpora- 
tion by means of a bank or insurance com- 
pany loan based upon the net worth of the 
old company. The balance of the purchase 
price is paid over a period of years (usually 
from ten to twenty years) by up to forty 
per cent of the net profits each year. How- 
ever, if there are no net profits, the new 
corporation is not obligated to make any 
payment for that year except interest on the 
unpaid balance. The only definitive pay- 
ment of the purchase price that the new 
corporation is obligated to make is the final 
payment at the end of the term. Simulta- 
neously with the sale of stock, employment 
agreements are entered into between the 
new corporation and the old stockholders, 
officers and directors. The term of em- 
ployment coincides with the term of the 
contract of sale, and the compensation 
usually is not in excess of the amount paid 
by the old corporation. The old corpora- 
tion is liquidated and the business is car- 
ried on by the new corporation. 


(b) Foundation with funds: Let us 
assume that corporation “T” is a going busi- 
ness with a net worth of $1,000,000. Cor- 
poration “T” foundation is organized by the 
stockholders of corporation “T.” The new 
corporation has funds or assets transferred 
to it by the old corporation™ and by the 
stockholders of corporation “T.”* Usually 

*% Code Section 23 (q)—deduction limited to 
five per cent of net income. 


% Code Section 23 (0)—deduction limited to 
fifteen per cent of net income. 
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the donors give appreciated property because 
the fair market value of the property at the 
date of gift determines the amount to be 
considered for deduction purposes, but no 
income is realized thereby and no tax is due 
upon the appreciated value of the donated 
property. When the new corporation has 
amassed some funds, it enters into a con- 
tract with the stockholders of corporation 
“T.” The new corporation may purchase 
all or a part of the outstanding stock. The 
purchase price and method of payment are 
similar to those described in (a), above. 


The development and use of the charity 
for the purpose of buying businesses have 
been accelerated by the many alleged ad- 
vantages resulting therefrom. Thus, stock- 
holders, especially in close corporations, are 
benefited as follows: 


(1) By a sale of the business, they solve 
the problem presented by Code Section 102. 


(2) By a sale of the business, they place 
their estates in a liquid position and mini- 
mize estate tax problems. 


(3) By a sale of the business, they realize 
capital gain on the difference between the 
sales price and the adjusted basis of the 
stock sold. 

(4) In addition to capital gains, they re- 
ceived continued income for ten to twenty 
years by virtue of the employment agree- 
ments entered into with the new corporation. 


The charity, 
follows: 


in turn, is benefited as 


(1) It has developed an attractive and 
painless method for fund raising. 


(2) It builds itself up by its own boot- 
straps. Thus, without investing or risking 
any of its own funds, it has acquired a busi- 
ness and a source of revenue for its pur- 
poses. It pays for the business out of the 
net profits thereof which, in turn, are in- 
creased by virtue of the tax-exempt status 
of the charity. In reality, the charity has 
nothing to lose and all to gain. By virtue 
of its tax-exempt status, it is enabled to ac- 
quire a going business without cost. If the 
business venture proves unsuccessful, the 
business is returned and the charity has not 
risked any of its funds. 


(B) Tax Consequences——As yet there has 
been no definitive judicial determination of 
the tax consequences of this latest develop- 


7% Footnote 25. An attempt to amend this 
section to limit the deduction to the lower of 
cost or fair market value was defeated in 1938. 
See Senate Report 1567, 75th Congress, 3rd 
Session, p. 14. 
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ment and use of the charitable foundation.” 
Two problems are presented: 


(1) Will the new corporation (corpora- 
tion “T” foundation) obtain an exempt 
status under Section 101 (6)? 


(2) Will the sellers realize a capital gain 
upon the sale of stock? 


Standing alone, the fact that a charity 
operates a competitive commercial business 
from which all its income is derived has 
been held insufficient to deprive the charity 
of its tax-exempt status under Section 101 
(6).% This precise point was the object of 
recent litigation in the second phase of the 
Home Oil Mill case.” There the govern- 
ment contended that the charity was not 
organized and operated exclusively for stat- 
utory purposes, because it operated, during 
the tax years in question, a competitive 
commercial business from which all its in- 
come was derived. In holding that the charity 
was tax exempt, the district court stated: 


“While the Bureau of Internal Revenue 

: no longer acquiesces in the validity 
of the opinion in the Roche’s Beach case, it 
is highly significant that no court of equal 
authority has disputed it. A careful search 
has failed to disclose any bill introduced 
in any intervening session of the Congress 
to modify or change the effect of the rule 
therein announced. While the language of 
the Supreme Court in construing the similar 
provisions of Title 42, U. S. C. A., Section 
1011 (b) (B),” strikes me as being ‘a straw 
in the wind’, I cannot afford to guess at 
what the attitude of that court might be 
with the clear facts of this case before it.” 


More important, perhaps, was the court’s 
dicta with respect to remedial action in 
cases where a real abuse existed. Thus, 
the court stated: 


“This court is not assuming an ostrich- 
like attitude and ignoring the probability 
that the exemption section with which it is 
here concerned is being grossly abused. 
Imaginary situations, in which the per- 
version of this exemptiori enacted by a Con- 
gress with benevolent public purposes in 





2 The tax status of New York University’s 
acquisition of the C. F. Mueller Company, 
Macaroni manufacturers, under a plan similar 
to that described in the discussion under the 
heading ‘‘Foundation without funds,’’ was de- 
cided by the Tax Court in C. F. Mueller Com- 
pany, footnote 4. 

23 See cases discussed under the headings ‘‘Or- 
ganized Exclusively for One or More Statu- 
tory Purposes’’ and ‘‘Operated Exclusively for 
One or More Statutory Purposes.”’ 

2 Home Oil Mill v. Willingham, 49-1 vustc 
{ 9257, 86 F. Supp. 568 (DC Ala., 1949). The 
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mind, would result in unconscionable ad- 
vantages to the selfish taxpayer, readily sug- 
gest themselves. It seems to me, however, 
that the problems of both real and fancied 
abuses of the provisions of this exemption 
address themselves exclusively to the 
remedies of legislation. It was never sup- 
posed that judicial construction could or 
should perform an identical function.” * 


It is important to note that the court 
made two specific findings of fact, as fol- 
lows: (1) “Neither in the organization nor 
in the operation of plaintiff . was the 
motive of tax evasion even remotely in- 
volved” and (2) “No contention was urged 
upon this court in behalf of defendants that 
as a result of its tax-exempt status the 
above named plaintiff occupied a favored 
position among its competitors in the matter 
of price differentials.” 


The ultimate judicial answer to the situa- 
tion where the charity is engaged in busi- 
ness, coupled with the existence of tax 
avoidance and a favored competitive posi- 
tion is a matter of conjecture. The answer 
with respect to the tax-exempt status of the 
charity and the realization of capital gain 
to the sellers of the business to the charity 
may depend upon whether the transaction 
is at arm’s length and bona fide. Thus, if 
the new corporation purchases the old cor- 
poration for less than its actual net worth, 
it is submitted that the new corporation 
would be exempt under Section 101 (6) and 
the sellers would realize a capital gain upon 
the sale. The bona fides of the transaction 
are evident. In fact, there would be a gift 
to the new corporation of the difference 
between the purchase price and actual fair 
market value. 


However, if the new corporation pur- 
chases the old corporation for more than 
its actual net worth, serious problems arise. 
Unless the parties can show that outsiders 
would have paid a similar price under 
similar terms in a free and open market, it 
is submitted that there is grave danger 
that the new corporation would be denied 
an exempt status under Section 101 (6) and 


first phase of the litigation is discussed under 
the heading ‘Organized Exclusively for One 
or More Statutory Purposes.’’ 

% See Better Business Bureau v. United States, 
326 U. S. 279 (1945). 

%1Compare Douglas, “Stare Decisis,’ 49 Co- 
lumbia Law Review 735 (1949): Frankfurter, 
‘‘Some Reflections on the Reading of Statutes,”’ 
47 Columbia Law Review 527 (1947); Frank, 
‘“‘Words and Music: Some Remarks on Statu- 
tory Interpretation,’’ 47 Columbia Law Review 
1259 (1947). 
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the sellers would be held to have received 
a distribution “essentially equivalent to the 
distribution of a taxable dividend . . . to the 
extent that it represents a distribution of earn- 
ings or profits.” " Section 115 (g) provides: 


“If a corporation cancels or redeems its 
stock . . . at such time and in such manner 
as to make the distribution and cancellation 
or redemption in whole or in part essen- 
tially equivalent to the distribution of a 
taxable dividend, the amount so distributed 

to the extent that it represents a 
distribution of earnings or profits 
shall be treated as a taxable dividend.” 


A literal interpretation of this section 
would seem to indicate that there is little or 
no danger of the sellers’ losing the advan- 
tage of the capital gains provisions of the 
Code. Firstly, a new corporate entity has 
been created. Secondly, there is no actual 
cancellation or redemption of stock by 
either the old corporation or the new cor- 
poration. However, the law of taxation is 
pre-eminently practical. The new corpora- 
tion, whether or not it has independent 
trustees, is but the alter ego of the old cor- 
poration. The courts would find little dif- 
ficulty in piercing the corporate veil in such 
circumstances. Furthermore, it is evident 
that the charity is being used for private 
benefit and that the purchase price and the 
terms of the contract of sale represent a 
siphoning off of the earnings and profits of 
the old company. Such distribution might 
well be “at such time and in such manner” 
as to be construed as “essentially equivalent 
to the distribution of a taxable dividend.” 


In the recent Mueller case, the Tax Court 
held that a business corporation was not 
exempt under Section 101 (6) even though 
its earnings were dedicated solely to the 
benefit of an exempt organization. Even if 
this opinion is upheld by the higher courts, 
it still leaves open for decision those cases 
wherein the competitive business is operated 
by the charity itself. This method of 
evasion was recognized in the dissenting 
opinion in the Roche’s Beach case. Thus, 
Judge L. Hand stated: 


32 Code Section 115 (g). 


%3 This issue required two Supreme Court de- 
cisions and still the problem has not been 
settled. See Commissioner v. Tower, 46-1 ustc 
7 9189, 327 U. S. 280 (1946), and Lusthaus v. 
Commissioner, 46-1 ustc { 9190, 327 U. S. 293 
(1946); see also Commissioner v. Culbertson, 
49-1 ustc { 9323, 69 S. Ct. 1210 (1949). 


% Here, too, this issue required two Supreme 
Court decisions. See Commissioner v. Court 
Holding Company, 45-1 ustc { 9215, 324 U. S. 
331 (1945), and United States v. Cumberland 


“The purpose of subdivision 14 was to 
tax all business income, however destined, 
unless the company was really not in busi- 
ness at all. To some extent it is indeed true 
that that purpose can be evaded; an exempt 
corporation may go into business not 
strictly germane to its charter powers with- 
out losing its exemption. But there are sev- 
eral checks upon this possibility; first, the 
business mist be small, if the corporation 
is to retain its classification under its appro- 
priate subdivision; second, in many cases 
it will wince at exposing its funds to the 
hazards of business; third, its charter will 
often forbid such excursions.” 


Logically, the result, taxwise, should be 
the same whether the business is operated 
by the charity itself or by an auxiliary cor- 
poration. Here, too, the answer must await 
Supreme Court action. 


Unless Congress acts, definitive answers 
to the problems discussed herein will entail 
years of costly and needless litigation. The 
recent experience with respect to the tax 
status of family partnerships®™ and stock- 
holder sales of corporate assets™ should 
prompt Congress to provide the answers. 
Such an appeal was made by the Treasury’s 
tax legislative counsel to the House Ways 
and Means Committee as follows: 


“While the Treasury might, after a con- 
siderable period of litigation, succeed in 
taxing such activities under present law, it 
seems highly desirable for Congress to 
provide clearly that such will be the result.” * 


Current Problem 


(A) The Nature of the Current Problem. 
—The exact impact of tax-exempt charities 
upon our economy is difficult to gauge. This 
is so because accurate statistics are lacking.” 
Charities, once having obtained exemption, 
are not required to file annual information 
returns.” Recently, however, the number 
of charities has increased markedly,* and 
the activity of purchasing competitive busi- 





Public Service Company, 50-1 vustc 7 9129, 338 
U. S. 451. 


% See statement of Vance N. Kirby, New 
York Times, February 8, 1950, p. 19, col. 1. 


%*See Note, ‘‘The Use of Charitable Foun- 
dations for Avoidance of Taxes,’’ 34 Virginia 
Law Review 182 (1948); ‘“‘How to Have Your 
Own Foundation,’’ Fortune, August, 1947. 

37 Code Section 54 (f). 

% American Foundations for Social Welfare, 
Russell Sage Foundation (1946), pp. 103 and 
following. 
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nesses has become so widespread that it has 
required Congressional investigation.” 


The most immediate impact caused by the 
ownership of businesses by charities is the 
loss of tax revenue to the government. 
Here, too, the estimates of such loss vary 
greatly. The Treasury has estimated that 
approximately $9 billion of competitive 
business income is escaping federal taxation 
annually by virtue of Section 101 (6). On 


the other hand, Representative Noah M. 
Mason estimates such figure at $50 billion 
annually.“ In any event, the loss of revenue 
to the government is too great to go un- 
noticed. 


Typical of but one institution is New 
York University and its purchase of four 
competitive businesses. The approximate 
loss of annual tax revenue with respect to 
these transactions alone is as follows: ® 


Approximate Net Income 


Name of Business 
Purchased 


C. F. Mueller Company...$ 600,000 


Before Taxation 
Minimum 


Approximate Tax Loss 


Maximum Minimum Maximum 


$ 800,000 $ 240,000 $ 320,000 


Ramsey Corporation 900,000 900,000 360,000 360,000 
American Limoges China, 
sca tra Ge oes cms 600,000 800,000 240,000 320,000 
Flowes Teather ......... 6. 2,000,000 3,000,000 800,000 1,200,000 
$4,100,000 $5,500,000 
Approximate minimum tax loss............ $1,640,000 
Approximate maximitim tax 1088: 2... ..5..0000..65..545; $2,200,000 


The greatest danger inherent in this latest 
development and use of the charity is its 
effect upon competition. The tax-exempt 
charity enjoys a tremendous competitive 
advantage over its taxpaying competitors. 
Firstly, it is able to pay a greater price 
when acquiring a business. Secondly, the 
forty-per-cent tax saving gives it great lee- 
way with respect to pricing its products. 
Thirdly, it is exempt from the penalties 
imposed by Section 102 upon the unreason- 
able accumulation of surplus; and_ since 
there is no requirement that the income 
earned must be applied to statutory pur- 
poses immediately,” such income can be 
ploughed back into the business indefinitely. 
If this latest use of the tax-exempt charity 
is allowed to continue, we may be faced 
with a growth of new monopolies in the 
guise of tax-exempt businesses. 


These dangers have been recognized and 
have been brought to the attention of Con- 
gress. Thus, Royal Little, the guiding force 
behind the Rhode Island Hospital Trust, 
which was built up from $500 in 1937 to its 





*® Hearings before the Committee on Ways 
and Means, House of Representatives, 80th 
Congress, ist Session, on Proposed Revisions 
of the Internal Revenue Code, Part 5, pp. 3395 
and following. 

* New York Times, November 27, 1949, p. 65, 
col. 1. 

*t Footnote 40. 
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present status of $4,500,000, testified before 
the House Ways and Means Committee as 
follows: 


“No corporation can afford to offer a price 
for a business that tax-exempt trusts, founda- 
tions or universities can afford to bid.” “ 


Harold E. Stassen, president of the Uni- 
versity of Pennsylvania, in his report to the 
Association of American Colleges, sharply 
criticized the trend of colleges going into 
business unrelated to educational activities. 
In explaining how unfair competition could 
become dangerous, he cited the following 
illustration: 


“Two restaurants are operating side by 
side. Both net an annual profit of $100,000. 
If one pays the 38 per cent corporate tax, 
it has $62,000 left for its stockholders. 


“However, if the other is owned by a 
college, it does not pay any tax, though it 
pays the original owners $80,000 for operat- 
ing expenses. This means that the college 
has made a net profit of $20,000 and the 
concern has made $18,000 more than its 
competitor. 


42 New York Times, December 13, 1948, p. 29, 
col. 3. 

43See Andrew W. Mellon, CCH Dec. 9822, 
36 BTA 977 (1937): William T, Bruckner, CCH 
Dec. 6213, 20 BTA 419 (1930). 

44 Daily News Record, February 13, 
p. 14, cols. 3-5. 
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“This is an unsound and unethical situa- 
tion. The owner gives the university a part 
of what he would pay in taxes and gets a 
substantial profit himself. Before a college 
enters into such an agreement, it should 
ask: is the true owner of the business better 
off financially than if he would pay taxes. 
If he is, then he is playing shenanigans with 
the university and with the Government. 
This problem is just sticking its nose up, 
but it’s a bad one.” * 


President Truman, in his special tax 


message to Congress, stated the problem 
as follows: . 


“The .continued escape of privileged 
groups from taxation violates the funda- 
mental democratic principle of fair treatment 
for all, and undermines public confidence 
in the tax system. 


“Some tax loopholes have also been de- 
veloped through the abuse of the tax ex- 
emption accorded educational and charitable 
organizations. It has properly* been the 
policy of the Federal Government since the 
beginning of the income tax to encourage 
the development of these organizations. 
That policy should not be changed. But the 
few glaring abuses of the tax exemption 
privilege should be stopped. 


“Responsible educational leaders share in 
the concern about the fact that an exemp- 
tion intended to protect educational activities 
has been misused in a few instances to gain 
competitive advantage over private enter- 
prise through the conduct of business and 
industrial operations entirely unselated to 
educational activities. 


“There are also instances where the ex- 
emption accorded charitable trust funds has 
been used as a cloak for speculative busi- 
ness ventures, and the funds intended for 
charitable purposes, buttressed by tax ex- 
emption, have been used to acquire or retain 
control over a wide variety of industrial 
enterprises. 


“These and other unintended advantages 
can and should be removed without jeopard- 
izing the basic purposes of those organiza- 
tions which should rightly be aided by tax 
exemption.” 


#& New York Times, January 12, 1950, p. 25, 
cols. 5-8. 

“New York Times, January 24, 1950, p. 14, 
cols. 3-8. ; 

“New York Times, February 4, 1950, p. 1, 
col. 1. 

# Footnote 35. 

# New York Times, January 12, 1950, p. 1, 
col. 3. 


Congress is now in possession of the facts. 
Certainly some remedial legislation will ensue. 


(B) Proposed Remedies—Many remedies 
have been proposed to plug the loophole 
described by President Truman in his 
special tax message to Congress. These pro- 
posals vary from minor amendments to the 
present Section 101 (6) to drastic amend- 
ments completely eliminating the charity’s 
tax-free status with respect to income de- 
rived from competitive business unrelated 
to the activity of the charity. A discussion 
of the more important proposals follows. 


(1) Elimination of tax benefit: The 
Secretary of the Treasury,” the Treasury’s 
tax legislative counsel,* the Association of 
American Colleges ® and the counsel of the 
National Tax Equality Association™ have 
all recommended that the tax exemption for 
educational and charitable organizations be 
completely eliminated on income derived 
from the operation of businesses unrelated 
to their primary functions. Under this pro- 
posal, the following would be typical ex- 
amples of related activities: (a) a university 
bookstore selling textbooks to students; (b) 
college-owned restaurants or housing de- 
velopments catering to students and faculty; 
and (c) an agricultural college running a 
farm in connection with its educational 
program. 


(2) Amendment to present Section 101 
(6): In opposition to abolishing the tax 
exemption completely with respect to busi- 
ness income derived by charities, the follow- 
ing amendments have been proposed to 
eliminate the evils thus far discovered: 


(a) Tax-exempt charities engaged in 
business should use currently, for statutory 
purposes, a sum at least equivalent to the 
amount which a business concern having 
the same profits would be compelled to pay 
in the form of taxes.” 


(b) Tax-exempt charities engaged in 
business should be subject to the provisions 
of Section 102 to prevent unreasonable ac- 
cumulations of surplus.” 


(c) Tax-exempt charities should lose 
such status if they engage in financial trans- 
actions with their founders, with the cor- 

(Continued on page 737) 


%° Hearings cited in footnote 39, pp. 3406-3425. 

%t Hearings cited in footnote 39, p. 3527 (tes- 
timony of John Gerdes, Esq., attorney on be- 
half of New York University); Jenks, ‘‘The 
Use and Misuse of Section 101 (6),’’ Proceedings 
of New York University Seventh Annual Insti- 
tute on Federal Taxation (1949), p. 1051 
(Matthew Bender). 

52 Footnote 51. 
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A SPECIMEN ESTATE PLAN 


‘i PLAN was prepared by the Estate Planning 
Division of the Chase National Bank of New York. It is written in the form of a letter. 
First, the letter reviews the inquirer’s assets and present will. Next, it presents a plan 
proposed to carry out the wishes of the testator, at the same time minimizing transfer costs 
and other fees. On the hypothetical estate of four hundred thousand dollars the saving 
effected, if the suggestions in the letter are adopted, will be approximately fifty-four thou- 
sand dollars, based on the bank’s understanding of existing tax regulations. 


N ACCORDANCE with your request, 

we have reviewed with your attorney the 
information you submitted regarding your 
estate and your objectives for your bene- 
ficiaries and are pleased to submit some 
ideas for your consideration. Our review 
has been made solely from a practical, 
financial and administrative standpoint. It is 
suggested, therefore, that you consult your 
attorney for his opinion and advice if the 
ideas submitted are of interest to you and 
have him prepare any instruments that may 
be decided upon. 


Briefly, our understanding of your situa- 
tion is as follows: 


Beneficiaries: 
NSE crac ca en tate ones Age 48 
eae Re rea Age 18 
eee Age 16 
Assets: 
Listed stocks and bonds.... ..$240,000 
Face value of government 
bonds: 
Co-owner with Mrs. 
(RE ree a $20,000 
Payable on death to 
ee ee ee 5,000 
Payable on death to 
datghter . 106. 5,000 30,000 





Specimen Estate Plan 


Life insurance issued in 1938, 


payable outright to Mrs. Y.. 75,000 
Cash (joint account with Mrs. 
hoc bicbertee eee 15,000 
Home in New York (joint with 
DT ON Ki igh eelshess iaPaeny ore 30,000 
Tangible personal property... 10,000 
$400,000 


Existing will: Executed in 1938; leaves 
your entire estate outright to Mrs. Y 


Beneficiaries’ existing assets: None 


Gifts made by you or Mrs. Y: None 


Maximum Marital Deduction 


The maximum marital deduction- per- 
mitted in determining the net taxable estate 
for federal estate tax purposes is an amount 
equal to one half of the adjusted gross estate 
(gross taxable estate less administration 
and funeral expenses and debts). In your 
situation, based on existing values, the 


amount of the maximum marital deduction 
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would be determined approximately as fol- 
lows: 


Gross taxable estate........... $400,000 


Less administration expenses, 
etc. (estimated) .. 


Adjusted gross estate........ $388,000 


Maximum marital deduction, 
one half of adjusted gross 
estate 


* Estimated to be five per cent of all prop- 
erty passing by will but subject to variation 
with size and complexity of estate. 


Duplication of Estate Transfer Costs 


It is suggested that you arrange your 
estate plan in such manner that the prop- 
erty qualifying for the marital deduction at 
your death, if Mrs. Y survives you, will 
equal but not exceed the maximum marital 
deduction permitted. 


Under your present plan, if Mrs. Y sur- 
vives you, she will receive all of your prop- 
erty outright, with the exception of $10,000 
of government bonds which are payable on 
death to your children. This is an unneces- 
sarily expensive arrangement, inasmuch as it 
subjects the property which is in excess of 
the marital deduction to a duplication of 
estate transfer costs (administration ex- 
penses and taxes) before it reaches your 
children, namely, at your death and again at 
Mrs. Y’s death. Such a duplication of estate 
transfer costs can be avoided through a 
properly planned will establishing a trust, 
for the property in excess of the maximum 
marital deduction, which grants Mrs. Y no 
control over the disposition of the trust 
principal. 





Estate 
Disposition of assets at your death: 


(A) Administration expenses, etc. (estimated)..... 


Re $75,000 of Insurance 
on Your Life 


We have reviewed your insurance policies 
which have been in effect since 1938 and 
find that they contain valuable settlement 
options which cannot be duplicated at this 
time. It is suggested, therefore, that you 
elect to have the proceeds of these policies 
made payable to Mrs. Y under the life in- 
come option with instalments certain for 
twenty years instead of having the proceeds 
payable to her outright. This would pro- 
vide Mrs. Y with a minimum guaranteed 
monthly life income of approximately 
$333.75, tax free under existing tax regula- 
tions. If Mrs. Y should not survive you for 
a period of twenty years, the payments could 
be continued to your son and daughter until 
the twenty-year period has expired, or the 
commuted value of any unpaid instalments 
certain could be paid to them in one sum, 
as you may decide. 

It is our understanding that if you elect 
this settlement option, the proceeds of the 
insurance could be made to qualify for the 
marital deduction if a clause is included in 
the settlement agreement giving Mrs. Y the 
right to revoke the designation of the bene- 
ficiaries entitled to the remaining unpaid in- 
stalments at the time of her death and to 
appoint her estate as the beneficiary entitled 
to such remaining unpaid instalments. 


If you decide to elect the settlement option 
proposed, it is suggested that a clause of 
this type be included in the agreement. Your 
life underwriter will be pleased to cooperate 
with you in making these changes in your 
insurance policies. 


Proposed Distribution 
of Your Estate Assets 


The composite estate plan we would sug- 
gest for your consideration would provide 
for the following disposition of your assets 
if Mrs. Y survives you: 


$400,000 


12,000 





$388,000 


(B) Property qualifying for the marital deduction: 


(1) Passing directly to Mrs. Y 
Government bonds in 


with Mrs. Y 


Cash (joint account with Mrs. ; ¢ ee 
Home (joint with Mrs. Y) 


co-owner form 


$20,000 
15,000 
30,000 


$65,000 
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(2) Life insurance payable to Mrs. Y under 
settlement option giving her right to 


appoint benefits remaining at her death 











to er (OMNO oe eas coda ce Aas 75,000 
(3) By will 
Tangible personal property bequeathed 
oe Ses RSI eae ey ON Ae Sal Movi $10,000 
Marital deduction trust for Mrs. Y estab- 
Nene By tomas: ....5 6 66st ee cee 44,000 
54,000 
IID Ga ece sos, <Aisccrghtisituae WIR seen ee 194,000 
$194,000 
(C) Property passing directly to your children: 
ITNT RINE on 5 a ois od eens sis Re RE eee 10,000 
Residuary estate under will: $184,000 
Deduct: 
err en en Peer $ 8,020 
I 0 find ealbw ts oxiekode teasers 29,796 37,816 
Wet residuary estate in trust for MiG. VY once icc os cess easiness aeons $146,184 
Summary of Benefits to Mrs. Y 
Property outright to Mrs. Y: 
ica cheng hc PN Ot A Tia carat ice eal Sicha Se mene ote $30,000 
re eee 10,000 
teal eee 5 eigen Rie a ee an Rent ere acon ok at eRe, 15,000 
prpRO INSEE ORG 2 oo i.5 3c, otis Soe eo eae te soaeineteee 20,000 
$75,000 
Approximate income to Mrs. Y: 
Brom Ite imsurance (tax €xemipt))... 0.6.5 6c docs oec cane $ 4,005 
From trusts under will (total principal, $190,184) at 
assumed rate of ThrGl Per CONE... «o.oo. csc esccee sess 5,705* 
$ 9,710 





Tentative Plan for Your Will 


The enclosed outline of a tentative plan 
for your will has been prepared for your 
consideration. We believe that this plan, 
together with the suggested changes for 
your life insurance, will provide maximum 
protection for your beneficiaries. 


Reduction in Estate Transfer Costs 


If our suggestions are adopted and if Mrs. 
Y survives you, it is estimated that a reduc- 
tion of approximately $54,000 will be effected 
in the cost to transfer your estate ultimately 
to your children. For detailed figures, please 
refer to “Comparison of Estimated Estate 
Transfer Costs,” below. 


Specimen Estate Plan 





* Principal available if needed. See will plan below. 





Periodical Review of Estate Plan 


All of the foregoing suggestions are based 
on your existing financial and family situa- 
tion as well as on present tax regulations. 
It is advisable to review your estate plan 
periodically and revise it, if necessary, to 
conform with any important changes in your 
financial status, your objectives for your 
beneficiaries or in tax legislation. 


Outline of Tentative Plan 
for Your Will 


This outline may be helpful to you in giv- 
ing further consideration to your will. It 
may also be useful as a basis of discussion 
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with your attorney if you should decide to 
have a new will drawn. 


Payment of Death Duties —Provision to be 
made for the payment out of your residuary 
estate of all death duties (federal and state) 
falling due with respect to all property re- 
quired to be included in your taxable estate 
at your death, whether or not such property 
passes by the terms of your will. 


Disposition of Personal Effects, etc—All of 
your household and personal effects, auto- 
mobiles and other tangible personal prop- 
erty to be given to your wife if she survives 
you; if not, equally to your son and daughter 
or to the survivor of them. 


Marital Deduction Trust—If your wife 
survives you, an amount of property to be 
set aside for her which shall equal in value 
the amount of the maximum marital deduc- 
tion allowable in determining the federal 
estate tax on your estate, less the value of 
all other items which qualify for said deduc- 
tion and which pass or have passed to your 
wife under the other provisions of your will 
or otherwise; the property so set aside to be 
of the kind and type as will qualify for the 
marital deduction. 


The property so set aside to be held in 
trust for your wife and the net income paid 
to her during her lifetime or until such time 
as the entire principal may be paid over 
to her. The trustees to be authorized to pay 
to your wife, at any time or from time to 
time, such sum or sums from principal, even 
to the whole thereof, as the corporate trustee 
in its sole discretion may deem necessary 
to serve your wife’s best interests. Upon 
your wife’s death, the then principal of the 
trust to be distributed as your wife may 
direct by her last will (such power of ap- 
pointment to include the power to appoint to 
her estate). Failing such direction, the then 
principal of the trust to be distributed as 
part of your residuary estate in accordance 
with (B) of the provisions for the disposi- 
tion of your residuary estate, below. 


Disposition of Residuary Estate—(A) If 
your wife survives you, the residue of your 
estate to be held in trust for her benefit, and 
the entire net income paid to her during 
her lifetime, together with such sum or sums 
from principal as the corporate trustee in its 
sole discretion may deem necessary to pro- 
vide for her proper care, comfort, mainte- 
nance and support. 


(B) Upon your wife’s death or upon your 
death if your wife does not survive you, 
the then principal of the trust or the residue 
of your estate, as the case may be, to be 
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divided into equal shares, one share for each 
of your children who is living and one share 
for each of your children who is deceased 
but who has issue then living: 


(1) The share of a deceased child to be 
paid to that child’s then living issue in equal 
shares, per stirpes; 


(2) The share of a living child who has 
attained age thirty-five to be paid to the child; 


(3) The share of a child who has not at- 
tained age thirty-five to be held in trust. 
During the child’s minority the trustees to 
pay to the child’s guardian so much of the net 
income as the guardian may request for the 
child’s proper care, comfort, maintenance, edu- 
cation and support and to accumulate any ex- 
cess income, paying income accumulations, if 
any, to the child upon attaining age twenty- 
one. Thereafter, the trustees to pay the entire 
net income to the child until the entire prin- 
cipal is paid over to the child. The trustees 
to pay to the child one half of the then 
principal of the trust upon attaining age 
twenty-five and the balance upon attaining 
age thirty-five; 


The trustees to be authorized to pay to 
the child or to the child’s guardian such 
sum or sums from principal as the trustees 
in their sole discretion may deem necessary 
to provide for the child’s proper care, 
comfort, maintenance, education and support. 


If the child should die before receiving 
the entire principal of the trust, the then 
principal to be paid to the child’s then living 
issue in equal shares, per stirpes; if none, 
to your then living issue in equal shares, 
per stirpes; if none, to 


Investment Powers——Your executors and 
trustees to be authorized to retain invest- 
ments in the same form as they may be held 
by you at the time of your death. In making 
new investment commitments, your trustees 
to be authorized to invest the funds in their 
discretion without being limited to legal in- 
vestments. 


Other Management Powers—Your execu- 
tors and trustees to be given such other man- 
agement powers as will enable them to carry 
out your wishes with maximum efficiency. 


Co-Executors, Co-Trustees and Guardian.— 
Co-executors and co-trustees, your wife and 
a corporate fiduciary of your selection. 
Guardian of your children during their 
minority if your wife is not living, ......... 
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Comparison of Estimated Estate Transfer Costs 


Mr. and Mrs. Y—New York Residents ; Ultimate Beneficiaries—Son and Daughter 
(It is assumed that Mrs. Y will survive Mr. Y) 


Estimated Estate Transfer Costs: 


At Mr. Y’s death: 


Administration expenses, etc.* .. 
New York estate tax .. 
Federal estate tax . 


At Mrs. Y’s death: 


Administration expenses, etc.* ...... 
New Vork estate tax ...........5... 
Federal. Gstate 16% ..........5..00... 


Total cost to transfer estate to ultimate beneficiaries $138,726 
Reduction in favor of Plan II........ 


Plan I Plan II 
(Present (Proposed 
Situation) Situation) 

. $ 12,000 $ 12,000 

eee 8,020 8,020 
LW oe tee 29,796 29,796 
$ 49,816 $ 49,816 

oo $ 17,009 S$ 32580 
Ste hohe 6,327 2,215 
ee eT 65,574 28,873 
$ 88,910 $ 34,338 
$ 84,154 
REGS han ths Seabees 186. $ 54,572 


* Assumed to be five per cent of all property passing by will but subject to 
variation with size and complexity of estate. 





| SALE OF A BUSINESS TO A CHARITY—Continued from page 732 





porations controlled by the founders or 
with members of the founders’ families.* 


(C) Forecast of Congressional Action.— 
This is an opportune time for Congress to 
act. Charities in business represent a chal- 
lenge. Although it is recognized public 
policy to encourage the development of 
charities, such organizations should not be 
allowed to use their tax-exempt status for 
tax-avoidance purposes; nor should they 
enjoy an advantage in competitive business 
based upon any tax exemption of such 
income. To these ends, Congress should 
enact the following: 


(1) All charities should be required to 
file annual information returns. This would 
remedy the present defect of the paucity of 
information with respect to tax-exempt 
organizations. Such returns should require 
a complete disclosure of the nature and 
source of all income received. 


(2) All charities should be taxable at 
regular corporate rates upon all income de- 
rived from the operation of competitive 
businesses unrelated to the primary func- 
tions of such charities. This would remedy 
the present defect of unfair competition 


and would place charity-operated businesses 
on the same footing as regular businesses. 

(3) All charities should be subject to 
Section 102 upon all income derived from 
the operation of competitive businesses un- 
related to the primary functions of such 
charities. Here, too, competitive businesses 
would be on a par. 

(4) All transactions between charities 
and their founders, with the corporations 
controlled by the founders or with mem- 
bers of the founders’ families should be 
subject to the provisions of Section 24 (b). 

(5) Contributions to charities should be 
deductible at the adjusted basis to the donor 
or at the fair market value, whichever is 
lower. This would remedy the present de- 
fect of donors’ contributing appreciated 
property to charities and obtaining a de- 
duction for the market value of the prop- 
erty without any tax being paid upon the 
appreciation in value. 


Whether Congress enacts the proposals 
above or other proposals, it should act. 
Only in this way can we avoid years of 
costly and needless litigation. [The End] 





53 Royal Little, Daily News Record, Febru- 


ary 13, 1950, p. 14, cols. 3-5. 
Specimen Estate Plan 





TAX RECOLLECTIONS 


SOME PERSONAL EXPERIENCES THAT COME THE WAY OF A 
TAX MAN — NOT ALL OF WHICH GOT INTO THE RECORDS 


AX FRAUDS meet the public eye in 
the public press constantly all the year 
round. The real story of income taxes, 


however, is not in tax frauds. To most 
people, though they do not admit it, the 
subject of income taxes is one of vital in- 
terest. The tax is constantly tied up with 
their everyday existence and evidences their 
successes and failures and good fortune and 
bad. It is not the dry, dull subject one 
would make it out to be. 


Personal History in Tax Returns 


By looking at the face of a tax return, 
one can tell the general make-up of the 
taxpayer—what makes him tick, what he 
does, and what he does or does not do care- 
fully. One can tell whether the taxpayer 
is married, whether there are any children, 
whether they or any other relatives are 
dependent on him (or her) and whether he 
is in business for himself or works for 
another. The return will show the type of 
business he is in, where he lives, where he 
works and whether he speculates in thé 
market or otherwise, owns his own home, 
gives freely to charity and is a large money 
maker. The condition of health of mem- 
bers of the family, whether the doctor bills 
are large and many similar factors are also 
apparent. Quite a complete story, to say 
the least, is disclosed. 


Auditing of Tax Returns 


Few people get into trouble because of 
their tax returns. Relatively few of the 
many millions of returns that are filed are 
audited or formally examined by the gov- 
ernment authorities. Generally, if a return 
is not examined by the internal revenue 
agent within three years from the date it is 


filed, it will never be examined. Every so 
many years, the Treasury Department de- 
stroys old tax returns of individuals; then 
they are gone forever. Perhaps with the 
trend toward microfilming of more and 
more government records, the records of 
all returns destroyed will be kept in pic- 
ture film. Corporation returns, however, 
are a different matter; up to the present, 
the government has not discarded any of 
them. 


Chiselers and Frauds 


Although years go by and people die, 
whether records are destroyed or not, in- 
delible memory is the enemy of the tax- 
payer who has been dishonest. This is so 
when the squealer has a long memory. 
Some years ago while I was sitting at my 
desk working over the estate affairs of a 
substantial client who had died some months 
previously, a phone call came in from a 
revenue agent in the Brooklyn district. He 
told me briefly that he understood my firm 
represented the decedent; that in examining 
the tax returns of the decedent for ten, 
eleven and twelve years before, it appeared 
that there were several hundred thousand 
dollars of income from stock brokerage ac- 
count transactions not reported. The agent 
then proceeded to name the specific amounts, 
the exact dates ang the exact amounts. This 
could not have happened unless someone 
who was close at hand had a long memory 
or a deep-seated grievance. At least, who- 
ever it was waited until the taxpayer was 
buried and resting peacefully in his grave. 


Tax matters can be broken into several 
parts. They begin with the preparation of 
the tax return; later comes the examination 
of the tax return and the assessment of 
any additional tax liability or the obtain- 
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ing of a refund. Likewise, taxpayers can 
be broken into several groups—the scrupu- 
lously honest, the reasonably honest, the 
chiseler and the fraud, and perhaps we should 
add the fellow who is just plain lazy and 
doesn’t give a darn. 


Mr. Average Taxpayer is a reasonably 
honest person. He wants to pay as little tax as 
possible, but he doesn’t want to get into trouble. 
The fellow who is reasonably honest, if his 
morals are a little lax, can easily drift into 
becoming a chiseler. For example, although 
he charges every dollar of travel and enter- 


tainment expense he has to his business, he . 


begins to claim that he has had other 
similar expenses for which the business has 
not reimbursed him and which are, there- 
fore, deductible. As the years go on and as 
his confidence increases, the amount of de- 
ductions he takes for nonreimbursed busi- 
ness travel and entertainment expense 
increases—the first year, a hundred or two 
hundred, the next year, two or three hun- 
dred; then it jumps to five hundred and it 
keeps increasing. Of course, just how much 
he can chisel depends on the amount oi 
his income and his business activities; but 
it grows. The simple reason why he gets 
away with it, although he can’t prove 
the deductions, is that it is common 
practice for the Bureau to allow a good por- 
tion of such deductions without substanti- 
ation. So it goes on and on each year. 
Then, however, it comes to a point where 
the chiseler becomes a genuine fraud. 


Take the case of a man who was a house 
painter and whose returns were being ex- 
amined by the revenue agent. The revenue 
agent wanted to examine all the taxpayer’s 
bank books. The question the taxpayer 
asked me was whether he should show them 
all or just some of them. An examination 
of his returns showed he had income from 
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doing painting and also a small net income 
from two small apartment houses he owned. 
His apparent net income was such that it 
barely gave a modest living to the tax- 
payer and his family. Yet, in the space of 
a few years, the mortgages on the apart- 
ment houses were substantially reduced and 
the balances in his four savings bank 
accounts increased many times—far beyond 
his income. Where did the money come 
from? Careful questioning finally brought 
out that he executed many items of repair 
or painting to the apartment houses him- 
self. He would take as a deduction and 
charge as an expense of operating the apart- 
ment house what it would have cost him to 
have had an outside contractor do the work. 
This reduced his net income enormously. 
What he didn’t do was to pick up in his 
personal income the expense deduction he 
had otherwise taken. The taxpayer claimed 
that he was completely unaware of this 
fact; that an accountant had prepared his 
returns based on his books and records; 
and that if a mistake had been made, he 


_ wanted to correct it at once. What proba- 


bly happened was that over a period of 
years the taxpayer, who started out by 
chiseling a little bit, finally got around to. 
keeping his bookkeeping accounts so as to 
go the whole way. 


Virtually every taxpayer wants to correct at 
once a mistake that has been made. It is per- 
haps fortunate for so many that the Treasury 
Department looks with forgiveness and sym- 
pathy on the rank and file and closes its eyes to 
criminal prosecution even when there is a 
real question of criminal fraud present. 
When the taxpayer deliberately and will- 
fully intends to falsify his return and makes 
a false return, then a fraud occurs. To a 
certain extent, the substantial fifty per cent 
penalty mitigates the wrongdoing, but be- 
yond a certain point, criminal fraud sets in. 
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Personality of Revenue Agents 


Very few tax cases are cut and dried; all 
are filled with humor or sorrow. Revenue 
agents are human, probably as much or more 
so than the person on the other side of the 
table. In a recent case, the taxpayer had 
owed the government taxes going back to 
the year 1933. Here it was 1949. The 
taxpayer had been endeavoring to com- 
promise the tax liability for a lesser amount. 
The government can compromise tax lia- 
bility if the liability is questionable or there 
is doubt as to its collectibility. Here there 
was ho question of liability. The taxpayer 
owed the money. As a matter of fact, his 
first wife had signed some of the tax re- 
turns with him as joint returns. There- 
fore, she was also liable for part of the 
taxes. The taxpayer had first offered a 
settlement of about one per cent of the 
taxes due. Then he increased it to about 
ten per cent. Finally, he was offering 
twenty-five per cent of the taxes in full 
settlement. Taxpayer was a ne’er-do-well. 
He had been married and divorced three 
times and had just then married his fourth 
wife. He had children by his first and 
third wives. He was paying alimony to 
two of the wives. His fourth wife was 
supporting him in fancy style. He dined 
at the best clubs. He traveled in Europe. 
He mingled with the upper crust; but he 
was heavily in debt. When he married the 
fourth time, his mother and his fourth 
wife gave him sufficient funds to pay his 
debts and also sufficient funds to settle 
the taxes for twenty-five per cent. The 
collector’s office indicated this could be 
done, but the internal revenue agent thought 
that the mother and the fourth wife should 


“kick in” some more to give the govern-+. 


ment a better break. Hence, he recom- 
mended that the offer be rejected. The 
case moved along to the higher echelon in 
the Treasury Department. The one who 
had fairly full say to dispose of the matter 
was a good looking young lady on the 
technical staff of the Bureau. As hard as 
nails when the conversation started, she 
was soon convinced (and it was a fact) that 
if the ne’er-do-well had to go back to his 
fourth wife for additional funds, it was apt 
to break up the marriage. If they went 
after his first wife, it would be difficult 
for her to explain to her present husband 
and might impair that marriage. If the 
government went after the taxpayer’s small 
salary, his boss would probably fire him 
and he would be out of work. The rock 





melted, the offer was accepted and two 
marriages and a job were saved. 


One of the loudest cries businessmen 
and accountants have made since the end 
of the war concerns their theory that young 
revenue agents who are war veterans are 
almost impossible to get along with; that 
the former veterans are out to take away 
as much as possible of their legitimate 
profits. They complain that the agents 
have the proverbial axe to grind. To some 
limited extent, this has been true; but 
it has been seldom that the problem could 
not have been overcome with a little under- 
standing. In 1946 I was called into a case 
where I was advised that the agent was 
impossible to get along with. This was 
seemingly true when I first met the agent. 
He said: “Wolder, you’re just wasting your 
time working on this, because no matter 
what you say or do, I’m going to make 
the additional assessment.” As weeks passed 
into months and we persisted in our con- 
tention about the correctness. of the tax- 
payer’s case, the following was brought 
out: the agent was in his middle twenties; 
he had not been able to finish college be- 
cause he was drafted; in the Army he was 
wounded twice and had one time been 


-hospitalized for about a year; for a perma- 


nent disability, he drew a small pension; he 
had married while he was in the service 
and now that he was out, he and his wife 
could not find a place to live other than 
with his mother-in-law. Apparently, there 
were the usual “in-law” problems. His 
disposition was at its lowest, but with a 
warm, steady approach and with a realiza- 
tion of the problems of the young man, 
which were very real, and a sympathetic 
view of them, the bitterness departed, the 
taxpayer won his case and the agent and I 
each won a new friend. 


Some. people have the impression that if 
you know one revenue agent, you can fix 
anything in the Bureau. The truth is 
furthest from this. Revenue agents are 
basically honest. They don’t want to be 
caught accepting a bribe any more than a 
person wants to get caught giving one. 
I have never had the experience of having 
an agent suggest to me that a case could 
be fixed, nor has it ever occurred to me to 
even think of suggesting that a case be 
fixed or that the agent should take a bribe. 
Surprisingly, cases can be disposed of on 
the merits. Hard, careful work and planning 
do the trick. A large number of taxpayers 
like to kid themselves into believing that 
their accountant or attorney or someone 
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they know has a special “in” and can fix 
a case. For that, they are willing to pay 
substantial fees. If it is suggested that the 
case can be successfully disposed of on the 
merits and without any “fix” or “in,” they 
are skeptical and would not think of pay- 
ing a fair fee, let alone engaging the account- 
ant or attorney to represent them. My 
simple advice is that if someone suggests 
that a case can be disposed of by being 
fixed or because someone has a special “in,” 
beware and run the other way. 


informers 


One always has to watch out for an 
informer. An informer is different from a 
squealer. A squealer usually has a grievance 
and will write to the Bureau advising it 
that Mr. So-and-So taxpayer did certain 
things that shouldn’t have been done and 
didn’t pay all the taxes he should have 
paid and that the Bureau should do some- 
thing about it. Usually, the squealer doesn’t 
sign his name, but signed or unsigned, the 
Bureau will check into it very carefully. 
An informer, on the other hand, will go to 
the Treasury Department and, in advance, 
will make a deal to reveal information 
about taxes a certain Mr. Taxpayer deliber- 
ately didn’t report or pay, in consideration 
of the Treasury Department’s paying over to 
the informer a part of the taxes recovered. 
A favorite example in this connection con- 
cerns a young man who, while on a trip 
to France, bought some very expensive 
jewelry for his wife. He returned to the 
United States, but he willfully didn’t de- 
clare it for customs and didn’t pay the 
customs duties. Later that year, the Treas- 
ury Department caught up with this, and 
very heavy penalties were assessed against 
the poor man. That year, the man and his 
wife filed a joint income tax return. This 
meant, among other things, that they were 
both liable for the income taxes no matter 
whose income it was. The next year, the 
man and his wife were divorced. She went 
to Europe again and he lost touch with 
her. The following year, the revenue agents 
examined the joint return for the last year 
the taxpayer and his wife were married. 
There was nothing they could find wrong 
with his income as reported, but the agent 
noted that the former wife had no income 
reported. 


“But she had none,” said the former 
husband. 


Tax Recollections 








“That isn’t the way we got it,” said the 
revenue agent. “According to my records 
here, your former wife in that year received 
an informer’s fee of $25,000 from the Treas- 
ury Department in connection with some 
customs duties a fellow failed to declare. 
That fee should have been reported as in- 
come on her tax return. Since she didn’t 
report it, we’re going to assess not only the 
taxes due but also interest for the last two 
years and a penalty for her failure to report 
the income, and since you and she filed a 
joint return, you are liable for the tax just 
as if it were your income.” The agent was 
basically correct in what he said. 


Pension Trusts 


Taxes play a large part in the economic 
life of the country. Perhaps even more so 
will this be noted with the trend toward 
the establishment of pension trusts for the 
benefit of labor. One of the President’s 
fact-finding boards recommended that man- 
agement set up a noncontributory pension 
trust for the benefit of labor so that each 
employee upon retirement would receive a 
sum which, when added to his social security 
benefit, would total $100 monthly. Basically, 
the tax laws provide that a pension trust 
is a deductible business expense. Hence, 
the government is really paying, under 
present tax laws, a sum which in most 
instances equals thirty-eight per cent of the 
contribution made. During the war years, 
when excess profits taxes on corporations 
were the vogue, corporate management found 
it very inexpensive to set up pension trusts 
which were weighted heavily in favor of 
topflight-management and key-employee per- 
sonnel. At that time, with corporate taxes 
running generally in the neighborhood of 
from seventy-two per cent to ninety-five 
per cent, it cost the stockholders very little 
out of their own pockets. Tax money 
otherwise payable to the government went 
into the purchase of pension trusts, profit- 
sharing plans, retirement benefits and all 
similar programs. Now the shoe is on the 
other foot. Labor wants such plans for its 
sole benefit and security. In other words, 
labor wants pension trusts for labor’s sake. 
The Ford Motor Company has adopted 
such a noncontributory plan. It has set 
the pattern for industry, large and small. 
The probability is that private industry 
will take back to itself, over the years, the 
so-called social security program which the 
government embarked upon in 1936. Pen- 
sion trusts are highly desirable, taxwise. 
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They mean that the employer gets an im- 
mediate deduction in computing his taxes 
but that the employee does not have to 
report anything as income until years later 
when he receives the payment. Usually, 
the employee has less income then and, 
hence, is in a lower tax bracket if he is 
subject to taxes at all. Then, too, under 
the realistic features of the tax law which 
have been adopted in the last few years, the 
aged receive extra exemptions, as do the blind. 


Complexities of Tax Laws 


It would be foolhardy to contend that 
the tax laws are not difficult to under- 
stand. A classic passage that always can 
be pointed to is Section 710 (c) (3) (B) of 
the Internal Revenue Code which reads: 


“Unused Excess Profits Credit Carry- 
Over. If for any taxable year beginning 
after December 31, 1939, the taxpayer has 
an unused excess profits credit, such un- 
used excess profits credit shall be an unused 
excess profits credit carry-over for each of 
the two succeeding taxable years, except that 
the carry-over in the case of the second 
succeeding taxable year shall be the excess, 
if any, of the amount of such unused 
excess profits credit over the adjusted ex- 
cess profits net income for the intervening 
taxable year computed for such intervening 
taxable year (i) by determining the unused 
excess profits credit adjustment without 
regard to such unused excess profits credit 
or to any unused excess profits credit carry- 
back, and (ii) without the deduction of 
the specific exemption provided in subsec- 
tion (b) (1). For the purposes of the 
preceding sentence, the unused excess profits 
credit for any taxable year beginning after 
December 31, 1941, shall first be reduced 
by the sum of the adjusted excess profits 
net income for each of the two preceding 
taxable years (computed for each such pre- 
ceding taxable year (i) by determining the 
unused excess profits credit adjustment 
without regard to such unused excess pro- 
fits credit or to the unused excess profits 
credit for the succeeding taxable year, and 
(ii) without the deduction of the specific 
exemption provided in subsection (b) (1)).” 


Sometimes taxpayers will endeavor to 
stretch a point when it comes to the inter- 
pretation of a tax law. A revenue man 
who dealt with the assessment and collec- 
tion of the New York State unemploy- 
ment insurance tax tells how he kept writ- 
ing a dress manufacturer to come in and 
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pay his past-due taxes. The manufacturer 
kept writing in to the effect that he was 
clearly exempt under the laws and regula- 
tions from payment of any tax. The reve- 
nue man was just as insistent that a tax 
was due and had the manufacturer come 
in. This he did, and the manufacturer, in 
his insistence that he was exempt, offered 
to prove from the tax man’s own book of 
laws and regulations that there was no 
tax due. The tax man gave him the book. 
The manufacturer thumbed through its 
pages until he came to a list of exempt 
corporations. 


“Here it is,” he said, pointing to corpo- 
rations which were exempt from tax, such 
as religious corporations, chambers of com- 
merce, educational institutions, nonprofit 
organizations and the like. “I haven’t made 
a dime in my business in the last ten 
years; not a penny’s profit. Therefore, I’m 
exempt as a ‘nonprofit’ organization and 
don’t have to pay the tax.” 


This was stretching a point a little too 
far, but that is the way some tax laws 
are understood. 


Tax laws are tricky, to say the least, 
and sometimes the revenue men are not 
hesitant in trying to stretch a point them- 
selves. Some years ago, a corporation 
which manufactured a well-known house- 
hold product was in very bad financial 
shape. For ten consecutive years it lost 
large sums of money. It made settlement 
with its creditors on two occasions. Its 
assets were mortgaged to the hilt. On top 
of all this, it owed the government over 
$316,000 in manufacturer’s excise and oil 
processing taxes (taxes that are hidden in 
the cost of goods and which the consumer 
eventually pays). After several years of 
negotiation, the taxes were compromised and 


settled by the payment of $35,000. This 
was glorious and a real achievement. How- 
ever, all that glitters is not gold. The 


next year, when the taxpayer began to make 
some real money, the revenue agents turned 
around and said that most of the difference 
between the amount of taxes which had 
been due and the amount which was paid 
represented income to the taxpayer result- 
ing from cancellation of indebtedness and 
that the taxpayer had to pay a tax on the 
cancelled sum. Justice will be done, but it 
took a trial in the United States Tax 
Court to decide that the cancelled taxes 
did not represent taxable income to the 
taxpayer. (Continued on page 782) 
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OF APPELLATE PROCEDURE 


A Report to the Section of Taxation of the American 
Bar Association by its Committee on Appellate Pro- 
cedure, whose chairman is James S. Y. Ivins 


The Report, which also appears in the Virginia Law Review for June, 1950, makes a 
comparison of rules in the United States Courts of Appeals for the Eleven Circuits 
which affect the prosecution of petitions for review of decisions of the Tax Court 
of the United States. Members of the Committee on Appellate Procedure are 
Robert T. Barton, Jr., Richmond; Kenneth W. Bergen, Boston; Joseph P. Brennan, 
Atlanta; Samuel O. Clark, Jr., Washington, D. C.; Clement J. Clarke, Philadelphia; 
George T. Evans, Denver; Albert F. Hillix, Kansas City, Missouri; Francis H. Horan, 
New York; Hinton G, Hudson, Winston-Salem; John J. Kendrick, Toledo; A. Calder 
Mackay, Los Angeles; Allin Pierce, Chicago; Ellis N. Slack, Washington, D. C.; and 


Warren F. Wattles, Jacksonville. 


N ATTORNEY desiring to take a Tax 

Court decision to a United States Court 

of appeals on review will find differences in 

the rules in different circuits which may be 

quite confusing if he is not extremely care- 

ful at each step to check the latest rules of 
the circuit involved.* 


Difference in Approach 


Some circuit courts of appeals believe in 
adopting rules in considerable detail. Others 
seem to prefer to skeletonize. 


The difference in approach is reflected some- 
what in the lengths of the sets of rules:? 


1QOn written application in the summer of 
1949, the committee was furnished with copies 
of the rules by the clerks in the several cir- 
cuits, except that the clerk of the Seventh 
Circuit advised that the rules of that court 
of appeals were in process of revision and new 
rules were still to come. That condition seems 
still to prevail (February 15, 1950). The clerk 
of the Court of Appeals for the District of 
Columbia advised that the rules were out of 
print but assisted the author in bringing a 
copy of old rules up to date by amendments. 
The clerk of the First Circuit made a charge 
of fifty cents. The clerk in the Second Cir- 
cuit charges twenty-five cents. The clerk of 


Rules of Appellate Procedure 





Courts of Pages 
Appeals (less appendices) 
1 22 
2 15 
3 27 
4 20 
5 18 
6 19 
7 31 
8 23 
9 20 
10 22 
Dee. 37 


the Third Circuit advised that the court had 
no copies for distribution but that a copy 
might be obtained from the publisher, The 
Legal Intelligencer, Land Title Building, Phila- 
delphia, Pennsylvania, for $2.50. The ‘‘Con- 
stitution and Court Rules’’ volume of the new 
United States Supreme Court Digest (Lawyers 
Cooperative Publishing Company) gives the 
rules of all circuits as amended to January, 
1949. 

2As uniformly printed in the ‘‘Constitution 
and Court Rules’’ volume of the United States 
Supreme Court Digest (Annotated) (Lawyers 
Cooperative Publishing Company, 1949). 
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Admission to Practice— 
Eligibility 
First, of course, the attorney will have to 


be admitted to practice in the court of 
appeals to which he is going if he is not 








already admitted. The qualifications for 
admission and procedures thereon vary 
somewhat among the circuits. Members 
of the Supreme Court bar are eligible in all 
eleven circuits. Eligibility of members of 
other bars varies as shown in Table I. 


Table I—Qualification for Admission to Practice 


United States Citizens Who Are Members in Good Standing of the Following Bars Are 
Eligible for Admission; Members of the Bar of the United States Supreme Court Are 
Eligible in All Circuits 


Rule 
Circuit No. 


Any other United States court of appeals or any United States district court. 
Some one of the courts of the United States or highest court of state 


Any other United States court of appeals, any United States district court 


in third circuit or Virgin Islands or highest appellate court of any state 


Any other United States court of appeals, any United States district court 


Any United States district court or court of last resort in state of residence. 
Any United States court of appeals or highest court of any state. 

Any United States court or highest court of any state. 

Any United States district court in ninth circuit or highest court of any 


Members of Bar of: 
First 7 
Second 6 
to which he belongs.’ 
Third 8 
or territory. 
Fourth 6 mt 
or highest court of state where he resides. 
Fifth 7 Any United States district court.’ 
Sixth 7 
Seventh 6 
Eighth 6 
Ninth 8 
state or territory. 
Tenth 7 


Any United States court of appeals, any district court in tenth circuit or 


supreme court of any state in tenth circuit. 


District of 
Columbia 7 


1To be admitted (even though a member 
of the Supreme Court bar), the attorney must 
maintain an office in the second circuit. No 
other circuit makes this requirement. 


tory for three years? 





Admission to Practice— 
Fees and Procedure 


Fees charged on admission to the bars 
of the courts of appeals vary. The First, 


Second and Ninth Circuits charge no fees;* | 


_the Third, Fourth, Seventh and Eighth 
charge $5; the Fifth, Sixth and Tenth charge 
$10. In the District of Columbia Circuit, if 
the candidate is a member of the bar of the 
District Court for the District of Columbia, 
the fee is $5. If he qualifies as a member of 
a bar of the Supreme Court or of a state 
court, he must also pay $50 for investigation 
of his character and fitness by the National 
Conference of Bar Examiners. 


The procedure also varies from, circuit to 
circuit. 


Circuits 1, 4: In the First Circuit, admis- 
sions are made on motion at any daily ses- 
sion. The rules say nothing about filing of 
certificates, notices of intention, etc. The 


* Except the statutory $1 for a certificate, 
if requested. 
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District court for District of Columbia or highest court of a state or terri- 


2 Members of bars of other United States 
courts of appeals, not residing in fifth, have 
special privileges. 

3 Further qualified. 


rule appears to be the same in the Fourth 
Circuit. 


Circuits 2, 3, 7: In these circuits, appli- 
cation must be filed in advance followed by 
a motion. In the Second Circuit, an affi- 
davit, and in the Third Circuit, a certificate 
of the sponsor (a member of the bar of the 
court) must also be filed in advance. 


Circuit 6: In the Sixth Circuit, the clerk 
furnishes a form for application but prefers 
that it be not filed in advance of the motion. 


Circuits 5, 8, 10: In the Fifth, Eighth 
and Tenth Circuits, admission may be on 
motion or on application. The filing with 
the clerk of a verified application, together 
with certificate of judge or clerk of the court 
the applicant comes from, accompanied by a 
signed oath, results in admission without the 
necessity of appearance before the court. In 
the Fifth Circuit, a nonresident who is a mem- 
ber of the United States court of appeals bar 
of another circuit, is permitted to file appear- 
ances and briefs and make arguments on ad- 


Aaeunnarus os ao 


ee i”) hel a} 





a 


'S 








vising the clerk of his status. He does not 
even need a motion for admission pro hac vice. 
This is the established practice, though the 
rules are silent on the point. Government 
attorneys are not required to be admitted 
to practice in this circuit. 


Circuit 9: In the Ninth Circuit, members 
of the bar of the Supreme Court or of any 
district court in the ninth circuit are deemed 
members of the bar of the Court of Appeals, 
but before first appearing in open court 
must take the oath and sign the roll. Ap- 
plicants from highest courts of states are 
admitted, upon presenting satisfactory evi- 
dence of good moral character and profes- 
sional standing, on taking the oath and 
subscribing the roll. The practice is just to 
take the oath and sign the roll in the clerk’s 
office. 


Court of Appeals of the District of Co- 
lumbia: The Court of Appeals for the Dis- 
trict of Columbia has more elaborate re- 
quirements, application being filed two weeks 
in advance with certificates from court of 
origin, personal statements of pedigree, state- 
ments of two sponsors, etc. If court of 


origin is not Supreme Court or the District 
Court for the District of Columbia, candi- 
date must not only be a member of the bar 
of the highest court of the state but, under 
Rule 7%, must comply with detailed educa- 
tional requirements. It would seem sim- 
pler for most such candidates to be admitted 
in the Supreme Court first and avoid the 
necessity of this procedure. 


The oaths required in all the circuits are 
the same as that used in the Supreme Court. 
Some of the rules set forth the wording of 
the oath; others make reference to the Su- 
preme Court rules. 


The terms and sessions of the courts of 
appeals for the different circuits vary of 
necessity, because of the variations in their 
territorial extent, the need for moving around, 
etc. The opening days of the terms and 
sessions, as fixed by the rules, are shown 
in Table II. The times so fixed by the rules 
are, however, unreliable, as some of the 
courts have found it necessary to depart 
from them and have not always stopped to 
amend the rules, Inquiry should always be 
made of the clerk. 


Table II—Times and Places of Opening of Terms and Sessions 
(As Indicated in the Rules *) 


First Tuesday October sessions; first Tuesday each month (except July, 


First Monday October sessions; such times and places as court designates; 


Rule 
Circuit No. 
First 3 
August, September); all at Boston. 
Second 3 
ordinarily all in New York City. 
Third 3 


First Monday October sessions; first and third Monday each month 


(except July, August, September); all at Philadelphia. 
Fourth 2(1) First Mondays April and October (Richmond), January (Charlotte), June 
(Asheville), November (Baltimore). 


First Monday October (Atlanta); third Monday October (Montgomery); 


first Monday November (Fort Worth); third Monday November (New 
Orleans) ; and adjourned to such other times and places as court orders.” 


Fifth 3 
Sixth 3 
Seventh 2 


First Monday October, December, February, April, June; at Cincinnati. 
First Tuesday October sessions; first Tuesday October; second Tuesday 


January; second Tuesday April; all at Chicago. 


Eighth 3 
May; at St. Louis.* 
3 


Ninth 


Second Monday September, November, January; first Monday March, 


First Monday October (San Francisco); second Monday September and 


some time in March or April (Seattle); third Monday September and 
some time in March or April (Portland); fourth Monday September 


(Los Angeles).* 
Tenth x, 
Oklahoma City). 

District of 
Columbia 2 


1 The courts find it necessary to change these 
times and places and frequently do not change 
the rules, so the rules cannot be relied on in 
this connection. 

228 USC Section 48 has added Jacksonville 
Since the rules were last amended. Second 
Monday in March is said by the clerk to be 
the time for that session. 


Rules of Appellate Procedure 


Three terms, commencement fixed by special order (Denver, Wichita, 


First Monday October, January, April; all at Washington. 


3 The rule says, ‘‘at such place or places as 
the Court may designate,’’ but recently the 
court has been sitting only at St. Louis. 

4 Actually, court sits in Los Angeles in Oc- 
tober or November, not first Monday in Sep- 
tember. 



























Petition for Review— 
Form and Contents 


The first step in review of a Tax Court 
decision is the filing of a petition for review. 
Internal Revenue Code Section 1142 allows 
three months for filing a petition. The form 
and contents of the petition, the place of 
filing, number of copies to be filed and 
method of service are, however, fixed by the 
courts of appeals in their rules, under au- 
thority of Code Section 1141(c)(2). The 
statute does not indicate the place of filing 
the petition, but all the rules designate the 
office of the clerk of the Tax Court except 
in the Second Circuit where all aspects of 
the petition are left to statute and to infer- 
ence from the Federal Rules of Civil Pro- 
cedure. 

The petition for review is a mere notice 
of appeal, but in the Fifth Circuit, it must 
contain assignments of error, and in the 
Seventh and Eighth Circuits must be ac- 
companied by a statement of points to be 
relied on. There are six things that obvi- 
ously should be in every petition for re- 
view, and it is advisable to show them all 
in any circuit, though the rules in some cir- 
cuits call for some and those in others call 
for others. They are: 


(1) The name of the court in which re- 
view is sought.‘ 


(2) The parties seeking review. 

(3) The nature of the controversy. 

(4) The decision sought to be reviewed. 
(5) The taxable periods involved. 

(6) The facts determining venue. 

Table III shows the variations in the rules. 


Table I1I—Requirements for Petition 
Designated by Numbers 


Used Above ‘ 

Rule 
Circuit No. Requirements 
First 15 - 23 - - 6 
Second?’ — - - - - = - 
Third 17 2 =< | «@ 
Fourth 28 } 2. — — § 6 
Fifth? 37(1) 1 - 3 - - - 
Sixth 14 | aoe ee ee 
Seventh? 33 Ll Zz<-.-s § © 
Eighth * 26 123.-5 - 
Ninth 31 1-3 - — 6 
Tenth 33 12 owe = > @ 


District of 
Columbia 36 23 4s 


1The Second Circuit rules leave all this to 
statute, inference, habit or Federal Rules of 
Civil Procedure. 

2 Assignments of error must be filed with 
petition. 

2 Statement of points to be relied on must be 
filed with petition. 
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Petition for Review— 
Service, Etc. 


Under the rules of all circuits except the 
Fifth and Ninth, service of the petition upon 
the respondent is made by the clerk of the 
Tax Court. (See Table III for citation of 
rules.) In the Fifth and Ninth Circuits, 
service is made by the petitioner (appellant) .* 


In ten of the circuits, it is sufficient for 
the petition to be signed by the petitioner 
or his attorney of record; but in the Fifth 
Circuit, Rule 37(1) requires that it be veri- 
fied by one or the other. 


After the petition is filed (with assign- 
ments of error in the Fifth Circuit, with 
statement of points in Seventh or Eighth), 
the clerk of the Tax Court proceeds with 
the preparation of the record.® 


Record on Review— 
Transmittal Time 


The time within which the record should 
be filed with the clerks of the courts of 
appeals is forty days in all circuits’ except 
the Fifth, where sixty days are allowed.* 


Extensions of time may be granted by 
judges of the Tax Court in all circuits— 
these extensions cannot extend the time 
beyond ninety days from the filing of the 
petition except in the Fifth and Eighth 
Circuits where the rules are interpreted as 
not imposing the limit indicated in Federal 
Rules of Civil Procedure 73 (g).2  Exten- 
sions of time may also be granted, except 
possibly in the Ninth Circuit, by the courts 
of appeals or the judges thereof. It would 
seem that these extensions are not limited 


‘This is taken care of in the caption; the 
papers should be entitled in the court of ap- 
Peals, even though the petition is filed with 
the clerk of the Tax Court. 


5Service should be upon the Commissioner 
or the Chief Counsel for the Bureau of In- 
ternal Revenue, in Washington, rather than 
Division Counsel. 


6 See pp. 747-748. 


1 Cie Bi. 36a: 2 Cir. R. 14, 15:3 Clr.. R. 
It @), 16: 4 Cir. R. Bea: 6 Cr. KR. 142; 7 
Cir. R.. 332 (hb): S&S Cr. R. DB ): 9 Cie. R. 
Mi: 10 Cir. R. 33; D. C. Cir. R. 3B (bd) - (1). 
The Ninth Circuit rule mentions forty days; 
the others accomplish the same effect by refer- 
ence to the Federal Rules of Civil Procedure 
73 (g). 

8 Rule 37-4. 


® According to letters from the clerks of those 
courts to the clerk of the Tax Court. 
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to the ninety-day period * because the limita- 
tion in Federal Rules of Civil Procedure 
73 (g) is regarded as restricting only the 
lower court. 

A peculiar situation exists in the Ninth 
Circuit. It formerly had a Rule 13 which 
was really unnecessary to give its judges 
power to extend time” but which indicated 
(like Federal Rules of Civil Procedure 73 (g) ) 
that it must be done before the original or ex- 
tended time had expired. As of January 1, 
1949, this rule was abrogated. It would seem 
that this took off the ninety-day limit and 
left the judges of the Ninth Circuit with the 
same power as those of the Second (per 
the Ispass case), but the clerk of the Ninth 
Circuit has advised the clerk of the Tax 
Court that it is regarded as depriving the cir- 
cuit judges of any power to grant extensions. 


Record on Review— 
in What Form Transmitted 


In the Third and Ninth™ Circuits, the 
original record goes up; in the rest, the 


original stays in the Tax Court and a copy 
goes up. 

A second copy of the record must be 
transmitted by the clerk of the Tax Court 
to the courts of appeals in the First,” Fourth 
and District of Columbia Circuits for use in 
printing or, if not to be printed, for use of 
respondent on review. In the Sixth Circuit, 
a second copy is required for use of respond- 
ent if the entire record is not to be printed. 


In all circuits, the case is docketed ™ upon 
the filing of the record from below, which 
can be done only after payment of the 
docket fee which is uniform—$25. 


Appearances of Counsel 


The rules of some of the circuits require 
the entry of appearances for counsel as 
shown in Table IV. The clerk in the Second 
Circuit similarly enters appearances on his 
docket books and, presumably, the practice 
is the same in the other circuits without 
specific rules. 


Table IV 
Appearances Required 

Circuit Rule For Appellant For Appellee 
First 22(5) Upen Gimme recor@ ik eae 
eee? i: igen WY ae tena ete Sf! oe: Moe 
ee jg wseiv- |. wihtedhadee . . . “eileeee 
TOS.  aeheaue-a, 5a ml eee cum Whee eee 
Fifth 16(3) Upon filme: record 6 weaeines 
Sixth 19(6) Upon filme feeerd = bees 
Seventh 11(4) Upon filing record 10 days later 
Poe et Cee? G PORE eee oe ee eee 
Ninth Bale el ne erga ae 
Tenth 15(4) Upon filing record When he appears 
District of 


Columbia bccn 3 


The filing of the petition for review (with 
assignments of error in the Fifth Circuit 
or with statement of points in the Seventh 
or Eighth Circuit) initiates the appeal. The 
record cannot be prepared, however, until 
after appropriate action of the parties (and 


10 Igspass v. Pyramid Motor Freight Corpora- 
tion, 152 F. (2d) 619 (CCA-2, 1945), aff’d 330 
U. S. 695; Ainsworth v. Gill Glass ¢ Fixture 
Company, 104 F. (2d) 83 (CCA-3, 1939); Mu- 
tual Benefit Health & Accident Association v. 
Snyder, 109 F. (2d) 469 (CCA-6, 1940); Burke 
v. Caufield, 111 F. (2d) 526 (CA of D. C., 1940). 

11 Ninth Circuit Rule 31 (2) calls for a type- 
written copy of the record, but amended Rule 
11 (1) says: ‘‘In cases provided for in Rule 
75 (0) of the Federal Rules of Civil Procedure 
‘ appeals shall be heard on the original 
papers.’’ Federal Rules of Civil Procedure 
75 (0) provides that: ‘‘Whenever a court of 


Rules of Appellate Procedure 


of the Tax Court when needed to settle 
differences between counsel) whereby the 
contents of the proposed record are fixed. 
Thus, even in the Third and Ninth Circuits 
where the entire original record goes up 


appeals provides by rule for the hearing of 
appeals on original papers’’ ete. These two 
mutually interdependent cross references are 
regarded as having the effect of calling for 
the original record in Tax Court cases. Letter 
from Clerk of Court of Appeals for Ninth Cir- 
cuit to Clerk, Tax Court. 

122In lieu of a second copy, the Tax Court 
clerk may send a certificate to appellant’s 
counsel that he has a copy. 

13 Preliminary docket on partial record, for 
purposes of motions, etc., is covered by Fed- 
eral Rules of Civil Procedure 75 (j). Compare 
D: C.. Cir. RK. 35. 
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Seated at the head table during the May meeting of the Section of Taxation of the 
American Bar Association, which was held in Washington, D. C., were (left to right) 
Marie Waltner, Washington, D. C., Executive Secretary; Morton P. Fisher, Baltimore, 


Vice-Chairman of the Section; H. Cecil Kilpatrick, Washington, D. C., Chairman of the 


except what is stipulated for omission, the 
clerk of the Tax Court—since there is no 
time limit for filing such stipulation—will 
not presume that none is to be filed and pro- 
ceed to prepare a record on that assumption 
but, instead, will await action by counsel 
fixing the contents of the record to be pre- 
pared. Thus, proper action needs to be 
taken promptly, that the clerk may have a 


%1 Cir. R. 22-2; 2 Cir. R. 16 (c); 3 Cir. R. 
21 (4); 5 Cir. R. 16-2; 6 Cir. R. 19-5; 10 Cir. 
R. 15-2; D. C. Cir. R. 15 (dad). The rules in 
the Fourth, Seventh, Eighth and Ninth Cir- 
cuits are silent on this. Possibly, it could be 
done on motion under Federal Rules of Civil 
Procedure 73 (a). 

%In the First Circuit, Rule 22-2 merely says 
that respondent may cause the case to be 
docketed and dismissed, but Rule 26-4 excepts 
motions to docket and dismiss from the re- 
quirement for printing, so*’a motion on notice 
is required. In the Second Circuit, respondent 
files a certificate from the clerk of the lower 
court showing that the appeal has been taken 
and the clerk of the Court of Appeals dis- 
misses on four days’ notice (Rule 16 (c)). In 
Other circuits, such a certificate must be fol- 
lowed by a motion on notice (5 Cir. R. 16-1, 
R. 21-2; 8 Cir. R. 17 (d)). In the Sixth Cir- 
cuit, Rule 194 says that on production of the 
certificate, appellee may have the cause dock- 
eted and dismissed but does not indicate 
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suitable interval within which to prepare the 
record called for and to transmit it to the 
court of appeals in due time. 


The rules of seven circuits provide that 
upon petitioner’s failure to file the record, 
respondent may pay the docket fee and have 
the case docketed for litigation ™ or he may 
docket and dismiss.” 


whether a motion on notice is necessary. Simi- 
larly, 7 Cir. R. 11-2, 10 Cir. R. 15-1. In the 
Ninth Circuit, the rule says nothing about 
failure to file the record, leaving that to Fed- 
eral Rules of Civil Procedure 73, 75, 76, but 
Rule 17-3 requires notice of motions to dis- 
miss. In the District of Columbia Circuit, Rule 
36 (b) (2) says: ‘‘A motion to dismiss the peti- 
tion for delay may be made and shall be 
granted unless good cause be shown for the 
delay.’’ Similarly, in the Third Circuit (Rule 
21 (4)) and in the Fourth Circuit (Rule 11-1), 
motions for dismissal are in order. 

Argument on motions is limited in some cir- 
cuits (3 Cir. R. 30 (2), 15 Min.; 4 Cir. R. 16-3; 
9 Cir. R. 17-1, 30 Min.; in others, no oral 
argument is allowed on motions except on 
special leave (1 Cir. R. 26-5; 6 Cir. R. 23-3; 7 
cw. BR. Ss: S Cr. KR: 1 C4); D.. Cc. Cr.-R. 
31 (j)). In the Second and Tenth Circuits, 
the rules are silent as to oral argument on 
motions. 
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Section; Leon L. Rice, Jr., Winston-Salem, Secretary; Allan H. W. Higgins, Boston, 


Council Member; James 


S. Y. Ivins, Washington, D. C., Committee Chairman; and 


William A. Sutherland, Washington, D. C., Section Delegate to the House of Delegates, 


American Bar Association. 


In all but the Eighth Circuit there are 
specific rules covering dismissal on consent. 
Most of these rules** draw no distinction 
between dismissals before and after docket- 
ing and provide for the payment of any fees 
that may be due the clerk. In the Sixth 
Circuit, Rule 19-8 recognizes a different sit- 
uation when the case has not been docketed 
and provides for dismissal’ on consent with- 
out fee. In the Eighth Circuit, consent 
orders of any type can be entered by the 
clerk; the rule is silent as to fees. 


In the District of Columbia Circuit, there 
is specific provision for dismissal, before 
docketing, on consent or on petitioner’s motion 
with notice, by entering an order in the 
Tax Court with the approval of that tribunal 
(Rule 36(d)). A similar rule applies in the 
Third Circuit to appeals from district courts 
—by cross reference in Rule 21-4 to Federal 
Rules of Civil Procedure 73(a)—and is 
recommended by the clerk of that court as 
desirable for Tax Court cases also. 


1 Cir. R. 27-10; 2 Cir. R. 16 (d); 3 Cir. 
R. 29 (8); 4.Cir. R. 23; 5 Cir. R. 20; 7 Cir. 


Rules of Appellate Procedure 


Contents of Record Transmitted 


The determination of the contents of the 
record to go up varies in the different cir- 
cuits just enough to be confusing. Some of 
the rules are drawn from the approach that 
everything should go up except what may 
be stipulated for omission, others from the 
approach that (except for minimal require- 
ments) nothing should go up that is not 
designated or stipulated. The net effect is 
about the same but the procedure to accom- 
plish it is different. 


The procedure called for in Federal Rules 
of Civil Procedure 75 is incorporated into 
the rules of most of the circuits by refer- 
ence. Others call for practically the same 
thing by rules differing in phraseology. 

Tables V and VI show the variations in 
procedure for determination and transmittal 
of the record and for printing it for use in 
the courts of appeals. 

Under Federal Rules of Civil Procedure 
75(a), “promptly” after an appeal to a court 
of appeals is taken, appellant must serve 


R. i383; 9 Cir. 
Cir. R. 21. 


R.. 16; 30 Cir. BR: Shy Bice. 
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Table V 

















What Extra How Form Statement 
Goes Copy Contents 0 
Circuit Rule Up Form Requred Determined Testimony Points 
| ] 
1 11, 23(1) A Copy Yes* Designate or stipulate Narrative or 5 days By ap 
question and (Rule 22 (6)) (Ru 
answer 
2 14, 15, 17 A‘* Copy No Designate or stipulate Narrative or » By pa 
question and (Rt 
answer pell 
; (Ri 
3 17(2) B Original No All but those stipu- Seems * question By pa 
lated out and answer “(Rt 
only 
4 28 A Copy Yes Designate or stipulate Narrative or By pe 
question and “to 
answer aut 
(R 
5 37(4) c Copy No Cc Statement agreed Print 
or settled . (R 
6 14(2) A Copy Yes? Designate or stipulate Narrative or Peles 
question and (R 
answer 
7 33(2) A Copy No Designate or stipulate Narrative or Prin 
question and a 
answer 
8 26(a)4 A Copy No Designate or stipulate Narrative or —_ 
question and a: 
answer (I 
9 11(1) B Original* No All but those stipu- Seems*ques- With record Prin 
lated out tion and (Rule 19(6)) | de 
answer only 
10 33(2) A Copy Yes Designate or stipulate Narrative or 5 days — 
question and (Rule 16(1)) di 
answer 
District of . ; i 
Columbia 36 A Copy Yes™ Designate or stipulate Narrative or Prit 
question and Dp 
answer al 
A. By reference to Federal Rules of Civil B. Entire record except as parties stipu- 
Procedure 75—minimal requirements plus late for omission and indicate testimony (see | 
matter designated or stipulated. Federal Rules of Civil Procedure 75(0)). 
1 See Table III, note 2. 5In two extraordinary cases in 6 Rule 16 (4) makes Federal | 
2 See Table ITI. nine years, court has ordered Rules of Civil Procedure 75 in- ins 
% See Table III, note 1. record printed as appendix un- applicable; rules have no pro- | rev 
*Plus statement or docket en- der Rule 24. vision for narrative statement. § 
tries (Rule 15). ) or 
sti 
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Statement of Statement Number to Be 
ment What Appellant of What Number Served by 
Will Print Respondent Printed Appellant on 
nts (or Wants Clerk Wants Copies Counsel for 
How Printed to Print) Printed Filed Respondent 
By appellant as record 10 days * 24 (Rule 23) (Rule 23-1,3 25 
22 (6)) (Rule 23)° ) 
» By parties as appendices 10 days 24 or 25 3 (Rule 17f) 
(Rule 17), or by ap- (Rule 17b) (Rule 17f, i) 
pellant as record 
(Rule 17h) 
By parties as appendices 10 days 20 (Rule 25) 5 
(Rule 24) (Rule 24(3)) 
By parties as appendices 10 days 25 (Rule 12) 1 served by clerk 
to brief, answering (Rule 10(3)) 
brief and reply brief 
(Rule 10) 
Printing by clerk D 25 (Rule 23) 3 by clerk on 
(Rule 23) 5 days each party 
Printing by petitioner *® 24 (Rule 20) 3 
(Rule 20) 
) Printing by petitioner 50 (Rule 14(3)) 3 
or clerk (Rule 14)° 
Printing by petitioner 30 (Rule 11) 1 
(Rule 10(b)) but see 
(Rule 10(c)) 
016) Printing by clerk of With record 10 days later 60 (Rule 19(2)) 1 or more by 
| designated parts (Rule 19(6)) clerk to each 
16(1)) Printing by clerk of 5 days 10 days later 30 (Rule 16(5)) 3 by clerk 
designated parts (Rule 16(1)) to each 
Printing of joint ap- 10 days 40 (Rule 18) 1 (Rule 18d, 31g) 
pendix by parties or (Rule 17d) 
all by petitioner * 
4- C. Docket entries; pleadings; findings; D. Rule 23. Whole record unless peti- 


De opinion decision; petition for review; state- 
ment of evidence, if any, as settled or agreed 


upon. 





more. 


tioner notifies clerk (five days) to print 
less; respondent (five days) may designate 





iy * But see Rule 23 (10) for print- ® Whole record printed except 11 See clerk’s note to Rule 17 
5_in- | ing prior to transmission of what stipulated out (Rule 14 (2)). (a) requiring whole printed rec- 
ake om | record. 10 Since original record goes up ord in one separate document or 


stipulation. 





8 Entire record printed unless 
ordered otherwise on motion or 


and there is no provision for 
narrative statement. 


Rules of Appellate Procedure 





as appendix to petitioner’s brief. 
12 Required by Rule 32-2 but 
not in practice. 
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Table VI—Things That Must Be Printed in Record or Petitioner’s Appendix 








Circuit 


—_—— 


1 2 3 
Rule No.23? 17a 24 
spect aa ine ee aie ee a x 
Docket entries ...... x? Ok 
a RO ie ae x 
Pleadings ... yee 
Findings x 
Conclusions ........... x 
So etek tah g x x 
Sere x x 
Master’s report, if any... x 


Parts of record petitioner has 
designated . x 
Parts petitioner wants court 
to read . 
Parts designated by respondent 
Statement of points : 
Requests of. parties . 
Parts ordered by court of 
appeals ... 
So much of the evidence as 
may be necessary to deter- 
mine questions presented. . 


1 Sixth Circuit Rule 20 requires printing 
of entire record unless on stipulation or 
on motion the court or a judge thereof 
directs that only designated portions be 
printed. 

2 First Circuit Rule 23 and Seventh Cir- 
cuit Rule 14—whole record printed except 
as stipulated. 

? Respondent may print supplement if 
he thinks record printed by petitioner 
insufficient. 


upon appellee and file in the lower court a 
designation of the portion of the record, 

c., to go up. Within ten days after that 
any other party may designate other por- 
tions; or (under 75(f)) the parties may stip-_ 
ulate in lieu of such designation. 


Federal Rules of Civil Procedure 75(g) 
makes certain minimal requirements for mat- 
ters to be included even though not desig- 
nated or stipulated. These are “the material 
pleadings without unnecessary duplication; 
the . . . findings of fact and conclusions of 
law together with the direction for the entry 
of judgment thereon; . the master’s re- 
port if any; the opinion; the judgment or 
part thereof appealed from; the notice of 
appeal“ and date of filing; the designations 
or stipulations of the parties as to matter 
to be included in the record; and any state- 
ment by the appellant of the points on which 
he intends to rely.” Only such exhibits as 
may be designated or stipulated are included 


4 5 6 7 8 9 WwW B.C 
10 23 20 14 10 1% 16 += 17 


x 


x Ne 
x x 
aoe x x 
x x x 
x x x 
x 
x me oe 
x aes ch x 
x x x 2a 
x 
x 
* 
x? 


*Rule 19 (6) provides for stipulation as 
alternative to designations. It also says: 
“If at the hearing it shall appear that 
any material part of the record has not 
been printed, the appeal may be dismissed, 
or such other order made as the circum- 
stances may appear to the Court to re- 
quire.”’ 

5 See Table V, note 11. 

* Alternative to statement; 
15 (b). 


see Rule 


in the record. As to the testimony—under 
Federal Rules of Civil Procedure 75(c), it 
need not be in narrative form but may be in 
question and answer form. A party may 
prepare and file with his designation a con- 
densed statement in narrative form of all 
or part of the testimony, and any other party, 
if dissatisfied with the narrative statement, 
may require testimony in question and an- 
swer form to be substituted for all or part 
thereof. 


In the Third and Ninth Circuits, where 
the original record goes up, there is no pro- 
vision for substituting narrative statement 
of evidence. In the Fifth Circuit, the rules 
do not adopt Federal Rules of Civil Proce- 
dure 75, but still call for a statement of the 
evidence to be agreed upon or settled by 
the lower court. No alternative of sending 
up question and answer is indicated, but, 
presumably, the Tax Court could settle the 
statement in that form if counsel requested it. 





47 This means petition for review in Tax 
Court cases. 
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Printing of Record on Review 


After the record is filed in the court of 
appeals, the procedure for printing varies. 
Some circuits allow the parties to print, as 
appendices to their briefs, the parts of the 
record considered essential to decision of 
the questions at issue, some allow the parties 
to designate parts of the record to be printed 
by the clerk, some require printing of all 
the record by the clerk except what may be 
omitted on stipulation or even on order of 
the court. The number of copies to be printed 
varies all the way from twenty to sixty. The 
different courts have different minimal re- 
quirements for what shall be printed in rec- 
ords or appendices to the briefs. 


These variations are reflected in large 
part in Tables V and VI. 


Form and Style of Printing 


The form and style in which records shall 
be printed is fixed in Federal Rules of Civil 
Procedure 75 (1) by reference to the Su- 
preme Court Rules, without authority in the 
courts of appeals to vary the type, quality 
of paper or dimensions of printed matter. 
The only variation from Supreme Court 
paper size (6% inches by 9% inches) is in 
the First Circuit, where the rule (29) calls 
for paper 6% inches by 10% inches. In all 
circuits, either by reference to Supreme Court 
Rule 26 or by specific requirement, type (in- 
cluding quotations) must be not less than 
eleven point, “adequately leaded.” The Sev- 
enth Circuit is more definite and does not 
rely on the adverb but specifies (Rule 15-1) 
forty-four lines to the page in records and 
an average of thirty-five in briefs; and the 
Eighth says (Rule 12a) that the amount of 
matter in a page of a record shall be at least 
equal to that contained in a page of a record 
printed under supervision of the clerk of 
the Supreme Court. 


Supreme Court Rule 26 calls for opaque, 
unglazed paper. All the circuits conform, by 
cross reference or specifically, but as to the 
color of the paper, the First Circuit says it 
must be white (Rule 29); the Eighth says 
white or cream colored and specifies the 
weight of the paper (Rule 12); the Tenth 
says India eggshell (Rule 17-1). The rest 
are silent as to color (except for covers as 
elsewhere noted). In the Ninth Circuit, records 
must be sewed (Rule 21). The Tenth Cir- 
cuit says that all “printed briefs” (does this 
include records by implication?) shall be so 
bound as to be “flat opening” (Rule 17-2). 


Rules of Appellate Procedure 


Most courts of appeals follow the old style 
in captions, etc., of putting the name of 
petitioner on review first even if he was re- 
spondent below. The Seventh Circuit fol- 
lows the more modern idea of carrying the 
title up from below, indicating after peti- 
tioner (below) whether he is petitioner or 
respondent in the court of appeals (Rules 
15(5), 29). In the Third Circuit, although 
the new style is followed in appeals from 
district courts (Rule 10(2)), the old style 
continues in review of Tax Court decisions 
(Rule 24(1)(b)). This is also true, by cus- 
tom, in the Second Circuit. 


Most circuits have no rules with respect 
to the color of covers for records and briefs, 
but leave it to the parties to decide, But in 
the Seventh Circuit (Rule 15(4)), the rec- 
ords must be bound in terra cotta, appel- 
lants’ briefs in light yellow and appellees’ 
in light blue. And in the District of Co- 
lumbia Circuit (Rule 17b), the appellant’s 
brief and appendix must be light blue; the 
appellee’s, light grey ; a reply brief, light yellow 
or buff; and an intervenor’s brief, light green. 


In the First Circuit, the record is required 
by Rule 23(3) to have a table of contents. 
This is also true in the Third Circuit (Rule 
24(2)(a)). The Second (Rule 17c), Fourth 
(Rule 10-2(a)(e)), Fifth (Rule 23(6)) and 
Sixth (Rule 20(4)) call for an index. The 
rest apparently assume that it will be done 
without need for a rule. 


In the Third Circuit, the appellant’s ap- 
pendix (record) is required to have running 
headings at the tops of pages “indicating 
the character of the matter contained there- 
in including, in the case of testimony, the 
name of the witness and, in the case of doc- 
umentary evidence, the nature thereof.” 


Time for Printing Record 


In circuits where the record must be or, 
at appellant’s option, may be printed by the 
clerk, no time is specified in the rules for 
filing the printed record after the typewrit- 
ten transcript comes up from the Tax Court, 
but the rules do specify the times within 
which the appellant and appellee must file 
designations of the parts of the record to 
be printed. Where the petitioner prints the 
record as such or as an appendix to his 
brief, the times for filing the record or ap- 
pendix and, in all cases, the times for filing 
briefs and limitations on length of briefs 
(exclusive of appendices, tables, etc.) are 
shown in Table VII. 
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In the Fifth (Rule 23), Eighth (Rule 19) 
and Tenth Circuits (Rule 16), the clerk of 
the court of appeals prints the record. In 
the Seventh (Rule 14), the petitioner has 
ten days after the transcript comes up in 
which to advise the clerk whether the print- 
ing is to be done by petitioner or by the 
clerk. In the other circuits, the petitioner 
prints the record as such or as an appendix 
to his brief. Where petitioner prints and re- 
spondent wants the court to read more than 
petitioner has printed, respondent may print 
a supplementary record or an appendix to 
his own brief. In the District of Columbia 
Circuit, the parties are required to get to- 
gether on a single book. 

Where the clerk does the printing, usually 
he estimates the cost after receiving desig- 





nations, and petitioner pays before the print- 
ing is done. But in the Ninth Circuit, the 
respondent pays for printing the parts of 
the record that he has designated. The ini- 
tial payment for printing would matter lit- 
tle were the prevailing party going to tax 
it all as costs against the loser, as in liti- 
gations between private parties, but in Tax 
Court cases, no costs are taxed, so it may 
make a difference whether the taxpayer, if 
appellant, has to pay for printing matter 
designated by the government. When the 
clerk does the printing, the time within which 
petitioner must file his designation is shown 
in Table VIII, as is the time when peti- 
tioner (doing his own printing) must notify 
respondent of what he is going to print and 
the time petitioner (doing his own print- 
ing) must file his printed record or appendix. 


Table VIII—Time Table—Designations 


Petitioner's Designation 


of What He Wants Respondent's Desig- 
Circuit Rule Record Printed Printed or Notice nation of Whet 
By As of What He Plans He Wants 
to Print Printed 
1 .23,24 Petitioner Appendix’ 10 days after transcript Respondent prints own 
filed appendix 
2 17 Petitioner Appendix 10 days after transcript Respondent prints own 
appendix 
3. 24(3) Petitioner Appendix 10 days after transcript Respondent prints own 
appendix 
4 10(3) Petitioner Appendix 10 days after transcript Respondent prints own 
appendix 
5 23 Clerk 5 days after transcript 5 days after petitioner’s 
filed? designation 
6 20(2) Petitioner Record Entire record printed unless, on stipulation or 
motion, it is otherwise ordered 
7 14 Petitioner Record Entire record printed unless stipulation for less 
or clerk? 
8 10a Petitioner Record Petitioner files an abbrevi- Respondent can print 
ated record with brief * supplement to 
record 
9 19(6) Clerk “Upon filing” of tran- 10 days after petition- 
script ° er’s designation 
Or parties may stipulate 
10 16 Clerk 5 days after transcript 10 days after petition- 
with statement of er’s designation 
points 
Doc. 7d Petitioner Appendix 10 days after transcript Respondent prints own 


1Under Rule 23, unless appendix ordered, 
petitioner prints record ‘‘expeditiously.’’ 

2 Petitioner may file request that only parts 
of record be printed. 

3 Petitioner has ten days after transcript is 
filed to advise clerk who is to do printing. 


Rules of Appellate Procedure 


appendix ° 


*Apparently no advance notice of its con- 
tents is required. 

5 Petitioner must file statement of points and 
designation of ‘‘all the record which is ma- 
terial to the consideration of the appeal.’’ 

6 And petitioner can print reply appendix with 
reply brief. 
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Briefs—Contents 


The rules respecting the contents of briefs 
for petitioners vary, in the different circuits, 
more in form than in substance. Different 
nomenclature is applied to like things, and 
slight differences in the order of arranging 
parts of the brief appear, The rules indicate 
the order of arrangement.” The references 
in Table IX, under the rule numbers for the 
respective circuits, are to the subdivisions 
of the rule and likewise indicate the order 
of arrangement called for. 


In some circuits, the contents of respon- 
dents’ briefs are detailed in the rules. In 
others, they are required to be like those 
of petitioners’, except that they need not 
include statements of the case nor of the is- 
sues unless those of petitioner are unsatis- 
factory. The net effect is the same in all 
circuits—the setup follows that required for 
petitioners’ briefs. 


Oral Argument in Courts of Appeals 


One rule (and the origin of that one is 
lost in antiquity) is uniform (in effect, though 
verbiage varies) throughout the eleven cir- 
cuits. That is the rule that the counsel for 
appellant or petitioner may open and close 
the argument, and that when there are cross 
appeals, the party plaintiff below may do so. 


In the Second (Rule 26(b)) and Seventh 
(Rule 18-2) Circuits, only one counsel will 
be heard on a side without special leave 
from the court. In the other nine circuits, 
two counsel on a side may argue. 


The time allowed for argument (unless 
further time is granted on advance motion) 
is one hour on a side in the First (Rule 
28-3), Fourth (Rule 15-3), Fifth (Rule 25-3), 
Sixth (Rule 25-4) and Eighth (Rule 13(c) )* 
Circuits. In the Second (Rule 26(c)), Third 
(Rule 31-3), Seventh (Rule 18-2), Ninth 
(Rule 22-3), Tenth (Rule 20-3) and District 
of Columbia (Rule 19(c)) Circuits, forty- 
five minutes on a side is the limit except on 
special leave. In the Ninth and Tenth Cir- 
cuits, the rules say forty-five minutes, and 
in the Fourth and Eighth Circuits one hour, 
will be allowed; the others indicate, either 
by saying “not more than” a specified time 
or by specifically providing for termination 
of argument on the court’s motion, that the 
time may be cut down. In the Eighth Cir- 
cuit, the rule limits argument to half an 
hour on a side in cases “involving” less than 
$500. (Presumably, a test case would be 


1% Except in the District of Columbia Circuit 
where the rule indicates the contents of the 
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regarded as “involving” more than showed 
on the face of the judgment or claim.) 


Opinions of Courts of Appeals 


After the argument comes the opinion of 
the court of appeals. The fees charged by 
the clerks for copies of opinions are a small 
matter, but in view of the statute, it is aston- 
ishing that they should vary from circuit 
to circuit. 

Section 1913 of Title 28 of the United 
States Code (originally enacted in 1944— 
see Historical Note in Appendix) provides: 

“The fees and costs to be charged and 
collected in each court of appeals ... shall 
be reasonable and uniform in all the circuits.” 
(Italics supplied.) 

Nevertheless, when an opinion is rendered, 
under the rules: 

In the First (Rule 35-5) and Eighth (Rule 
14(c)) Circuits, counsel each receive a free 
copy; other copies are $2 each. 

In the Second Circuit (Rule 21(e)), the 
charge per copy is $1 for the first three 
printed pages, $1 for each succeeding page, 
but not over $5 for whole opinion. 

In the Third Circuit (Rule 35-8), no free 
copies are provided for by the rules; flat 
rate, $1. 

In the Fourth Circuit (Rule 21-8(5)), each 
counsel receives a free copy; other copies 
are $1 per printed page ($5 maximum for 
an opinion). 

The clerk of the Fifth Circuit follows the 
same practice although the rules are silent 

In the Sixth Circuit (Rule 29-7) and in 
the Ninth Circuit (without a rule), each 
counsel receives a free copy; others, $1. 

In the Seventh Circuit, no free copies are 
provided for by the rules; flat rate, $1.25. 


In the Tenth Circuit (Rule 31): “The 
Clerk may collect a fee to be set by order 
of the Court.” The custom is to give coun- 
sel on each side one free copy and to charge 
$2 per copy otherwise, as in the First and 
Eighth Circuits. 


In the District of Columbia Circuit (Rule 
24(c)), the average cost of printing opinions 
is to be paid by appellant upon demand of 
clerk. When a case is docketed, the clerk 
requires the appellant to pay $5 in addition 
to the $25 docket fee. This goes into a fund 
which (in part) pays the cost of printing 
all opinions. Copies of opinions are fur- 
nished to counsel, and others are sold for 
ten cents each, or $5 for a yearly subscrip- 
tion, for all opinions. 


brief but makes no specific requirement as to 
their order. 
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Rules of Appellate Procedure 



















Rehearing 


Petition for rehearing is in order after 
decision by a court of appeals. Such peti- 
tions must be printed in all circuits except 
the District of Columbia. 


In nine circuits, the rules say the petition 
must briefly and distinctly state its grounds. 
The Fifth Circuit adds “without argument.” 
The Seventh and District of Columbia Cir- 
cuits rules are silent on contents of petition. 
All circuits except the Seventh and District 
of Columbia require the petition to be sup- 
ported by a certificate of counsel, but the 
requirements of the certificate vary. The 
time for filing and jurisdiction to enlarge 
the time vary. 


In eight circuits, the rules are silent with 
respect to answer to the petition. In the 
Fourth Circuit, answer is specifically for- 
bidden; in the Seventh Circuit, it is specif- 
ically allowed (ten days after petition); 
and in the Eighth Circuit, allowed only if 
specifically requested by the court. In the 
Eighth and Tenth Circuits, a penalty of $100 
is provided for filing petitions for rehearing 
which are without merit, are vexatious and 
which cause delay. 


Table X shows the variations in time for 
filing, power to enlarge time, form of cer- 
tificate, number of printed copies to file, 
restrictions on argument and on allowance 
of rehearing. 


Table X—Petitions for Rehearing 











Time Enlargement Certificate Num- ‘ Petition 
—————__ of Time of Counsel ber of No Oral Not to Be 
Circuit Rule Days From Copies Argument Granted 
1 32 15 A Court D K “Ordinarily” M 
None 
2 28 15 B X E xX M M 
3 33 15 A Court D 4 None O 
4 19 30 A H D xX M M 
5 29 21 A Court or Judge E 20 M M 
6 28 20 C Court or Judge E 20 M M 
7 22 15 A X xX 30 Unless other- X 
wise ordered 
8 15 15 A xX F 20 M M 
9 25 30 A xX G 20 xX X 
10 24 20 A xX E 20 M M 
aw .@& 15 om « x J None N 








A. After judgment or decree entered. 

B. After filing of opinion. 

Cc. After filing of printed opinion. 

D. That it is filed in good faith and not for 
delay. 

E. Rule just says certificate of counsel, with; 
out detail. 

F. That it is filed in good faith and believed 
to be meritorious. 

G. That it is well founded and not interposed 
for delay. 

H. ‘‘Special leave’’—rule does not say whether 
by court or judge. 


Mandates 


Mandates issue from the courts of ap- 
peals as a matter of course after varying 
periods following judgment. If petitions for 
rehearing are filed, mandates are further 
withheld for varying periods following de- 
nial. Of course, if the petition for rehearing 
is allowed, mandate awaits the new decision. 

Table XI shows the number of days after 


judgment or after denial of petition for re- 
hearing when mandate issues. 


J. Printing not required. 

K. 20 by practice although rule silent. 

M. Unless a judge who concurred in the 
judgment desires it and a majority of the court 
so determines. 


N. Unless a majority of the judges who heard 
the case so determine. 

O. Unless a judge who concurred in the 
judgment: desires it, or the court or the divi- 
Sion which rendered it so determines. 

X. Rule silent. 


When certiorari is to be applied for, the 
rules in all but the Fifth, Sixth and Ninth 
Circuits provide that the court may grant 
a stay of mandate. In the First Circuit, this 
may be for a “reasonable time.” In the Sec- 
ond, Third, Eighth and Tenth Circuits, the 
stay is limited to thirty days unless the 
Supreme Court clerk certifies that certiorari 
has been properly applied for; similarly in 
the Seventh and District of Columbia Cir- 
cuits, except that the rules indicate that the 
court may extend the thirty-day period. In 
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the Fourth Circuit, the rule merely says 
that a stay may be granted. The rules in- 
volved are those indicated in Table XI. In 
the Ninth Circuit, the practice is to grant a 
stay of mandate for thirty or forty days on 
condition that a petition for certiorari be 
filed in the Supreme Court within that time; 
in that event, the mandate is stayed until 
after the Supreme Court disposes of the case. 


Table XI—Mandate 


Petition for 
Rehearing 
Operates to 
Time— Stay for— 
Days Days 
After After 


Circuit Rule Judgment Denial 
1 35 15A 5 
2 28, 31 15B D 
3 36 15B 5 
4 22 30B E 
5 32 21 10 
6 30 30 5 
7 2 20 5 
8 16 15 10 
9 28 30 5 
10 28 35 10 

RBC 27 15AC 3 


A. Unless the court directs otherwise or par- 
ties stipulate that it be issued sooner. 

B. Unless the court directs otherwise. 

C. On dismissal for failure to file brief—man- 
date immediately. 

D. ‘‘Pending disposition.’’ 

E. No stay except by order of court or judge. 


APPENDIX 


Historical Note Concerning Fees of Clerks of 
Courts of Appeals 


By the Act of March 3, 1891, which orig- 
inally established the circuit courts of ap- 
peals (Chapter 517, Fifty-first Congress, 
Second Session, 26 Stat. 826), it was pro- 
vided: 


“The costs and fees in the Supreme Court 
now provided by law shall be costs and fees 
in the circuit courts of appeals; and the 
same shall be expended, accounted for, and 
paid for, and paid over to the Treasury De- 
partment of the United States in the same 
manner as is provided in respect of the costs 
and fees in the Supreme Court. ... ” 


By the Act of February 19, 1897 (Chapter 
263, 29 Stat. 536), this was amended to 
provide: 


“The costs and fees in each circuit court 
of appeals shall be fixed and established by 


Rules of Appellate Procedure 


said court in a table of fees, to be adopted 
within three months after the passage of 
this Act: Provided, That the costs and fees 
so fixed by any court of appeals shall not, 
with respect to any item, exceed the costs 
and fees now charged in the Supreme Court. 
Each circuit court of appeals shall, within 
three months after the fixing and establish- 
ing of costs and fees as aforesaid, transmit 
said table to the Chief Justice of the United 
States, and within one year thereof the Su- 
preme Court of the United States shall re- 
vise said table, making the same, so far as may 
seem just and reasonable, uniform throughout 
the United States. The table of fees, when 
so revised, shall thereupon be in force for 
each circuit.” (Italics supplied.) 

This became Section 543 of Title 28 of the 


United States Code and remained in that 
condition until 1944. 


The leeway given by “so far as may seem 
just and reasonable” may account for the 
fact that, in 1939, the rules of the First, Third, 
Fourth, Sixth, Seventh and Tenth Circuits 
provided in the tables of clerks’ fees: 

“Copy of an opinion of the court, certi- 
fied under seal, for each printed page (but 
not to exceed $5.00 in the whole for any 
copy) ... $1.00.” 

The rules in the Second, Fifth and Ninth 
Circuits were silent on this point (as they 
are today). In the Eighth Circuit there was 
no table of fees but Rule 17(2) provided: 

“The original opinions of the court shall 
be filed with the clerk of this court for pres- 
ervation. A copy thereof shall be at once 
transmitted, without charge, to the party 
or parties adversely affected.” 

The Court of Appeals of the District of 
Columbia was governed by a separate stat- 
ute until 1944, so there was no reason for 
its fee schedule to follow that of the other 
circuits, Its rules in 1939 provided: 

“For a printed opinion . . . $1.00.” 

It seems very likely that in the Eighth 
Circuit they made the same charge as the 
other circuits for certified copies of opin- 
ions, but at least the clerk gave losing coun- 
sel one free plain copy. 

In 1942, the Judicial Conference of Senior 
Circuit Judges, at its September session, 
adopted the following resolution: 

“That it is the sense of the conference 
that, if the Supreme Court will approve such 
a change, a bill be drawn to authorize the 
Judicial Conference, acting upon the recom- 
mendation of the Director, to fix fees in the 
circuit courts of appeals; and that the com- 
mittee be continued to sit with the Director 


759 








for the purpose of establishing a system of 
fees to be reported to the conference in the 
event of the passage of such legislation.” 

This was transmitted to the Speaker of 
the House of Representatives by the Direc- 
tor of the Administrative Office of the United 
States Courts on January 14, 1943 (see Senate 
Report No. 1087, September 12, 1944) and re- 
sulted in the Act of September 27, 1944 
(Chapter 413, 58 Stat. 743), which changed 
the pertinent language to read: 

“The costs and fees to be charged and 
collected in each circuit court of appeals 
and in the United States Circuit Court of 
Appeals for the District of Columbia, shall 
be prescribed from time to time by the Ju- 
dicial Conference of Senior Circuit Judges. 
Such costs and fees shall be reasonable and 
uniform in all the circuits.” (Italics supplied.) 

The Judicial Conference adopted a sched- 
ule, effective January 1, 1946, fixing fees for 
docketing cases, preparing records, making 











copies of records, etc., searching records 
and continuing: 


“No other fees for services than those 
above prescribed shall be charged or col- 
lected by the clerks, provided however that 
nothing herein shall be construed to prevent 
the clerk of any court of appeals, with the 
approval of the court, from charging and 
collecting a fee for each printed copy of an 
opinion as shall be fixed by the court.” 


This explains the lack of uniformity now 
prevailing in the clerks’ charges for opin- 
ions, but it does not explain how the Con- 
ference of Senior Circuit Judges justifies 
the lack of uniformity under a statute which 
requires uniformity without exception. There 
would seem to be no particular reason for 
variation in these fees among the circuits, 
for the provision that the fees be turned 
over to the Treasury is still in the law as 
Section 711(c) of Title 28 of the United 
States Code. {The End] 





| WHO PAYS THE TAXES? 


In case anyone has been wondering about the answer to this ques- 
| tion, former President Herbert Hoover informed the United States 
| Junior Chamber of Commerce, in a speech on June 16, that it is all 
| taken care of by the sheep and the goats. 


catch. 


“The sheep,” said Mr. Hoover, “are the families who have a gross 


But, of course, there is a 





The goats are those 


who have a gross income of more than $7,000 a year. Various studies 
show that almost 80 percent of governmental revenues come from the 
sheep. It also shows that each sheep family on the average pays about 


$1,400 a year in taxes and deductions. Therefore even the $7,000 top 
figure for the sheep is not $7,000.” 

Since the standard of living of many of the sheep is not “desirable” 
because of the present high rate of taxes, and since the government 
could not pay its present deficit even if it confiscated the entire personal 
income of the goats, Mr. Hoover suggested a policy of less spending. 

“No doubt many things the Government can provide are desirable. 
Most every family would like to add desirable things to its living. 
But getting them by borrowing money is the way the old homestead 
Most families shy off that method. And the Government 


was lost. 


| , 
| income of less than $7,000 a year before taxes. 





| should be even more shy, or it will come to a bad end.” 
| 
| 
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Policies and Procedure 


in Income Tax Fraud Cases 


By TURNER L. SMITH 
Chief, Criminal Tax 





| HIS SPEECH was delivered be- 
| fore the Second Annual Legal 
Institute, sponsored by the College of 
Law of the University of Notre Dame 
and the Indiana State Bar Association, 
at the University in May. 








NTIL VERY RECENT YEARS there 

were comparatively few federal prose- 
cutions for income tax evasion. It is un- 
likely, therefore, that all practicing lawyers 
have had occasion in the past to represent a 
client who was on the verge of a tax fraud 
prosecution. Since this crime now seems 
to be on the increase, the probabilities of a 
lawyer’s being so employed are considerably 
strengthened. 


It would thus seem appropriate to antici- 
pate some of the questions which will arise 
when one undertakes to prepare administra- 
tively to defend a client before the govern- 
ment agency making the decision for or 
against prosecution. Undoubtedly, some of 
the questions a lawyer would ask himself 
in the first instance of employment would 
run along these lines: 


Can I go to Washington and by offering 
to pay to the Bureau of Internal Revenue 
or Department of. Justice any and all tax 
deficiencies, penalties and interest, save my 
client from indictment and _ prosecution? 
Will any government attorney listen to any 
defense I may have to offer? If so, to whom 
should I write, or with whom communicate, 
to assure a hearing before an indictment has 
been sought? Should I seek to get character 
letters and otherwise document the good 
nathe and reputation of my client in prep- 
aration for a hearing at the Department of 
Justice, or would my time and energy be 
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Section, Department of Justice 


more profitably spent in studying the tax- 
payer’s books and records to determine if 
there is defense in merit to the government’s 
claim that my client intentionally and with 
deliberation understated his income? Should I 
prepare for oral presentation alone or should 
I take along a brief with affidavits and ex- 
hibits setting forth in writing the taxpayer’s 
position? 

Is it of any advantage to me if I learn 
that my client is suffering with a severe 
heart ailment or other serious illness; and 
if so, what should I do about it? 


Under what circumstances and conditions 
will the Department of Justice accept an 
offer in compromise in a criminal tax case? 
Before which government agency should I 
urge the defense of voluntary disclosure? 


To what extent will the government re- 
veal its case at the conference in Washing- 
ton? After studying my client’s tax affairs 
and upon concluding that no reasonable 
defense can be offered, will I be permitted 
to waive indictment and enter plea to an 
information; and if so, will the government 
accept a nolo contendere plea, and in what 
type of cases? 


Some or all of these questions which 
have been selected and set down at random 
will arise in every criminal tax case. I 
am not addressing here, of course, the 
courtroom conduct of defense. These re- 
marks apply entirely to what is commonly 
referred to as administrative tax practice. 


So it is with these general and essentially 
practical problems in mind that I discuss 
briefly what happens when the Department 
of Justice is working on a tax-fraud case, 
and what can be done about it. 

From the moment of receipt from the 
Bureau of Internal Revenue of a tax-fraud 
accusation by the Tax Division of the De- 
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partment of Justice, its handling is vitally 
affected by a number of administrative poli- 
cies. These policies have developed or have 
been adopted in an effort to make the en- 
forcement of the criminal laws for the pro- 
tection of the revenue both fair and effective. 
If, however, these ends are to be attained, 
the policies and procedures of the Tax 
Division must not remain hidden in the files 
of the department; they must be known by 
those members of the legal and accounting 
professions who represent taxpayers accused 
of criminal fraud. 


Origin of Cases 


It is perhaps needless to relate for the 
benefit of tax practitioners that tax-fraud 
cases are not initiated in the Department 
of Justice: that is to say, that department 
has no investigative force with general au- 
thority to unearth, investigate and report 
on alleged evaders. These audit and investi- 
gative functions are vested respectively in 
the revenue agents and the special agents 
of the Bureau of Internal Revenue within 
the Treasury Department. Bureau agents 
alone initiate and conduct audits and fraud 
investigations. Every practitioner should 
know that such investigations are thorough; 
that they are summed up in carefully pre- 
pared reports and backed up by a file of evi- 
dence. It is only after the reports and 
exhibits have been reviewed in the Penal 
Division of the Bureau and formally trans- 
mitted by a letter from the Commissioner 
of Internal Revenue recommending prose- 
cutive action that the Tax Division of the 
Department of Justice takes complete juris- 
diction of a case. 


The number of income tax evasion cases 
received from the Commissioner of Internal 
Revenue has increased significantly during 
the past eight years, as demonstrated in the 
following table: 


Calendar Year Number of Cases 


ES ee ee 79 
. Fae 93 
EY Vigne = ni adie Sivan 71 
Sa ee 203 
eee 241 
— eS re 523 
BS Sis piwiesd eae 691 
_ ey ae 420 


This very substantial increase in the num- 
ber of cases referred for prosecution is 
variously attributable to the increase in tax 
rates, the excess profits tax on corporate 
income and the prevalence of black-market 
operations which participants sought to 


conceal during the period of the OPA. Not 
to be overlooked also is the very large 
addition of agents in recent years to the 
Bureau’s enforcement staff. 


Taxpayers, it seems, wished to hang onto 
a larger proportion of war-boom receipts. 
At the same time, the government’s wartime 
and postwar need for increased revenue 
became greatly enlarged. As a result, the 
processing of the tax-crimes case load has now 
become a major activity of the Tax Division. 


Each case:transmitted by the Bureau of 
Internal Revenue to the Department of 
Justice is assigned to an attorney in the 
Criminal Section of the Tax Division. It 
then is his responsibility to review com- 
pletely the reports of the special agent and 
of the revenue agent and to determine from 
those reports and the supporting exhibits 
whether, in the light of the law involved, a case 
can be made out which can reasonably be ex- 
pected to result in a successful prosecution. 


Conferences 


In the usual case, the attorney assigned 
is materially assisted in reaching a sound 
conclusion by a conference with counsel and 
accountants representing the taxpayer. De- 
fense evidence which may have been over- 
looked by the investigating agents is often 
so convincingly presented that the division 
attorney recommends that prosecution be 
declined. On the other hand, he may be 
able to dispel a supposed defense by an 
explanation to defense counsel or by a sup- 
plemental investigation. This may result in 
the taxpayer ultimately entering a plea of 
guilty, thus obviating the mutual expense 
of a trial which would most likely result 
in a conviction. 


It was formerly the practice in the Tax 
Division to afford conferences to taxpayers’ 
representatives only if requested. Then, as 
now, alert attorneys sought to press their 
defense in conferences at every stage: in 
the agents’ offices, in the regional offices of 
the Bureau’s decentralized Penal Division 
and in the headquarters of the Penal Divi- 
sion in Washington. In such cases, the 
Tax Division has generally received a writ- 
ten request for a conference by the time the 
file is referred to it by the Commissioner, 
and oftentimes a year or so in advance of 
referral. 


But it was found that many times tax- 
payers without counsel first learned that 
they were subject to a federal tax-evasion 
indictment when the United States Mar&hal 
hauled them unceremoniously before a com- 
mitting magistrate. The present head of the 
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Tax Division, Assistant Attorney General 
Theron L. Caudle, felt that a disparity of 
treatment necessarily resulted when some 
taxpayers had counsel and conferences in 
the division and others had neither—much 
less notice that they were in trouble. In 
this connection, it should be borne in mind 
that tax investigations usually involve re- 
turns dating back one to five years; that a 
year or more can and does pass before the 
results of investigations reach the stage of 
consideration for prosecution in the Justice 
Department; and that, unlike the celebrated 
prosecution of Al Capone, the usual tax 
evader is not an underworld character or 
criminal in the usual sense. 


The temptation to cheat on taxes, it ap- 
pears, preys on respectable citizens: the 
businessman, the professional man—yes, 
even lawyers, doctors, accountants and 
judges. Mr. Caudle, therefore, established 
the policy that, when it did not appear 
from the file that the taxpayer had had the 
benefit of counsel, the Criminal Section 
attorney assigned to such case should notify 
the taxpayer that prosecution was being 
considered. This notice includes an offer 
of an opportunity for a conference in the 
department if one is desired. Should dis- 
stance, the relative lack of means of the 
taxpayer (the file reflects this occasiondlly), 
or the necessity for speedy handling to 
avoid the bar of the statute of limitations 
make an offer of a conference in Washing- 
ton impracticable, then the United States 
Attorney is asked to afford the necessary 
preprosecution conference opportunity. While 
this policy puts an added burden on the Tax 
Division staff, it has been generally recog- 
nized as a contribution to the fair adminis- 
tration of criminal justice in the tax field. 
Hence, the first action taken in the depart- 
ment is to find out whether the taxpayer 
has an attorney and whether a conference 
request is pending. 


It is also the policy that conferences 
should, as far as possible, be limited to one. 
Only where the necessity for the presenta- 
tion of substantial additional evidence be- 
comes apparent at the first conference is a 
second one properly granted. Memoranda 
recording conferences are written by the 
staff attorney, and these are available to the 
Section Chief, the First Assistant and the 
Assistant Attorney General when the staff 
attorney’s analyses and recommendations 
are forwarded for review and for ultimate 
approval or disapproval by the Assistant 
Attorney General. There is, therefore, little 


purpose to be served by successive confer- . 


ences over the same material with the re- 
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viewing officials. There is even less utility 
in successive platoons of counsel asking a 
hearing on identical contentions. 


Defense Contentions 


This suggests that a comment is here in 
order concerning what is expected of tax- 
payers’ representatives when they appear 
for conferences. As already noted, the Tax 
Division has before it a considered recom- 
mendation of the Commissioner of Internal 
Revenue, based on reports that almost uni- 
versally show arduous, careful investigative 
work. The supporting exhibits give tangible 
proof of something seriously wrong taxwise. 
This is what the taxpayers’ counsel must 
be prepared to explain away, preferably by 
equally tangible proof. If a legal argument 
is to be made, it is expected that it should 
be sound enough to bear submission in 
writing. The attorneys in the Criminal Sec- 
tion are well experienced and disposed to 
consider reasoned, documented contentions. 
But practitioners are apt to find something 
less than an interested reception if they 
present only a dissertation on what a good 
churchgoer the taxpayer is and how well 
respected he is, or one stating that “he is 
not the type to have an intent to evade.” 
That taxpayers are likely to lose their busi- 
ness or license to practice, or that a jail 
sentence will disgrace their families or work 
a great hardship on minor children, are 
considerations which are properly for a court 
at the time of sentencing; they could have 
weight on a decision to prosecute only when 
the merits of the substantive case for prose- 
cution are in doubt. 


If a case is made out in the reports and 
exhibits which cannot be explained away, 
policy requires that a prosecution be un- 
dertaken unless it appears that the individ- 
ual taxpayer’s life will be endangered by 
criminal prosecution because of some seri- 
ous mental or physical condition. The 
prosecutors in the Tax Division and the 
several United States Attorneys do not 
want to be responsible for the death of a 
taxpayer. The Bureau of Internal Revenue 
has a like policy. The revenue does not 
need such protection. Hence, a documented 
contention by defense counsel that a tax- 
payer is dangerously ill and that he could 
not survive a trial will be scrupulously ex- 
amined and given thorough and serious 
consideration. A Public Health Service 
medical examination will be conducted and 
sometimes, because of distance or other 
factors, arrangements are made for the 
United States Attorney in the taxpayer’s 
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district to select an outstanding medical 
specialist to conduct the necessary examina- 
tion at the taxpayer’s expense. 


When all other defense positions advanced 
by the taxpayer’s counsel appear to leave 
unchanged the department’s decision to 
prosecute, it has been a growing practice on 
the part of the tax bar to urge the bad 
health of the taxpayer as a last resort. Per- 
mit me, therefore, to spell out this health 
policy by saying: one, that this defense to 
prosecution will not be considered unless a 
private doctor has in the first instance certi- 
fied in writing to the fact of a serious illness 
involving a probable ultimate loss of life; 
and, two, prosecution will not be declined 
until this private medical report has been 
verified by a thorough examination of the 
taxpayer by some doctor, likely a specialist 
in his field, selected and appointed by the 
government to conduct the examination and 
make a report. 


Thus, it may be stated in summation, 
that the decision by the department to 
prosecute or not to*prosecute rests entirely 
and squarely upon the merits and evidence 
available in a particular case, except in cir- 
cumstances where a competent doctor con- 
ducting the examination at the department’s 
request certifies that prosecution and trial 
would constitute a clear and present danger 
to the prospective defendant’s life. 


This one exception to prosecution noted 
here does not embrace, of course, the vol- 
untary disclosure policy which has been 
enunciated by the Treasury Department and 
which has no application to the case once it 
has been transmitted to the Justice De- 
partment. 


Voluntary Disclosure ° 


Another bar to an otherwise apparent 
fraud case is the so-called voluntary dis- 
closure policy of the Treasury Department. 
The contention is frequently raised during 
the consideration of an income tax evasion 
case in the Tax Division of the Justice De- 
partment that the taxpayer has made a “vol- 
untary disclosure.” It goes without saying 
that in tax-practice parlance this refers to 
the policy of the Treasury Department to 
grant immunity from prosecution to tax 
evaders who, within the period and under 
the conditions prescribed by that depart- 
ment, make a clean breast of their misdeeds. 
Former Secretary of the Treasury Vinson, 
in a press conference on May 28, 1945, crys- 
tallized this practice into definite policy. 
But, it should be observed that this immu- 
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nity to timely repentant tax evaders is 
strictly the policy of the Treasury Depart- 
ment. It is absolution implemented solely 
by this agency, and the means of imple- 
mentation is simply not to send voluntarily 
disclosed tax-fraud cases to the Justice 
Department for prosecution. There is, 
therefore, a reciprocating policy in the Tax 
Division in the Department of Justice to 
accept the decision of the Bureau of Inter- 
nal Revenue as to whether a voluntary 
disclosure has or has not been accomplished. 
If the record coming from the Bureau does 
not disclose a decision on this point, the 
fact of referral of a case is considered to 
evidence such decision. Only the possibility 
that the agents may have elicited the neces- 
sary incriminating evidence by an express 
or implied promise’ of immunity can be 
properly considered by the Tax Division. 
As a matter of policy again, the Department 
of Justice will be reluctant to prosecute if 
there is persuasive evidence that such a 
promise of immunity was given. 


Offers in Compromise 


Still another administrative defense ap- 
proach to the department is by way of an 
offer in compromise of the criminal case, 
together with the civil liability. In criminal 
cases the policy of the department has re- 
ceived some airing among the practitioners 
and in legal periodicals. Despite this, the 
attorneys in the Criminal Section of the 
Tax Division are constantly asked whether 
“we can’t compromise this case by paying 
the tax and penalties.” They must answer 
this by saying that the policy of the Attor- 
ney General and Assistant Attorney General 
Caudle is not even to consider compromis- 
ing a criminal tax case except when the 
defendant couples his offer to pay the tax, 
or such portion of it as he has ability to 
pay at the time, with an unconditional offer 
to enter a plea of guilty to a major count 
of the indictment. In short, compromise of 
a criminal case must result in a conviction. 
But whether that portion of such an offer as 
concerns the tax liability will be accepted 
is, as a matter of policy, usually dependent 
on whether it is acceptable to the Bureau 
of Internal Revenue. That agency is pri- 
marily responsible for the collection of the 
tax and the civil penalties. Its recommen- 
dation is always sought on offers in com- 
promise and is followed save in the rarest 
of exceptions. 


After a Criminal Section attorney has re- 


viewed a case in the light of all the defense 
(Continued on page 768) 
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CARRY-OVERS 





to Continuing Corporations 


By ELDEN McFARLAND — — — ree Attorney, Washington, D. C. 


A DISCUSSION OF THE STANTON BREWERY CASE BY 
THE ATTORNEY WHO REPRESENTED THE TAXPAYER 





NDER what circumstances may the 

continuing corporation following a mer- 
ger, or the newly formed corporation result- 
ing from a consolidation, utilize the net 
operating loss carry-over or unused excess 
profits credit carry-over attributable to its 
component prior to the merger or consoli- 
dation? It had been thought, generally, 
that New Colonial Ice Company, Inc. v. Hel- 
vering* had disposed of this question, and 
that such carry-overs from one corporate 
entity to another were not permissible. 
However, the recent decision of the Second 
Circuit in Stanton Brewery, Inc. v. Com- 
missioner® has revived the question. In the 
latter case the appellate court, in reversing 
the Tax Court,® held that the continuing 
corporation following a New York merger 
could carry over for its own use the unused 
excess profits credit attributable to the com- 
ponent or merged corporation for a period 
prior to the merger. The failure of the 
Solicitor General to seek certiorari in the 
Stanton Brewery case leaves that decision un- 
impeached. Are these two cases in conflict? 
What now is the status of such carry-overs? 


In the New Colonial case the “old corpo- 
ration” became financially embarrassed and 


unable to continue operations. A “new cor-. 


poration” having substantially the same 
capital structure was formed. Pursuant to 
a contract entered into between the two 
corporations, the new corporation took over 
the assets, liabilities and business of the 
old corporation in exchange for a portion 
of the new corporation’s capital stock. The 
old corporation distributed this stock pro 
rata to its stockholders. The old corpora- 
tion did not dissolve but continued in exist- 
ence for more than eighteen months, during 


14 ustc J 1292, 292 U. S. 435. 
2 49-2 ustc fj 5941, 176 F. (2d) 573. 


Carry-Overs to Continuing Corporations 


which time it transacted no business and 
had no assets or income. 


In holding that a net loss of the old cor- 
poration could not be carried over as a de- 
duction by the new corporation, the Supreme 
Court pointed out that although there was 
a business continuity, there was not a con- 
tinuity of*ownership and tax liability; that 
the two corporations were separate and dis- 
tinct entities; that the transfer of assets and 
business was “voluntary and contractual, not 
by operation of law”; and that neither cor- 
poration had any control over the other. 


Although the New Colonial case did not 
involve a merger or consolidation, it was 
generally construed to mean that one cor- 
porate entity, even though a successor fol- 
lowing a nontaxable reorganization, could 
not carry over and use the net loss carry- 
over deduction of another predecessor cor- 
porate entity; by analogy, it was reasoned 
that the unused excess profits credit carry- 
over likewise was unavailable from one cor- 
porate entity to another.‘ 


In the Stanton Brewery case the appellate 
court pointed out that in arriving at adjusted 
excess profits net income, upon which the 
excess profits tax was based, Section 710 
(b) of the Internal Revenue Code provided 
for three deductions: (1) a specific exemp- 
tion; (2) an excess profits credit; and (3) 
an unused excess profits credit adjustment 
computed under Section 710 (c), which, in 
turn, defines such adjustment as “the ag- 
gregate of the unused excess profits credit 
carry-overs and unused excess profits credit 
carry-backs to such taxable year.” The court 
also pointed out that unused excess profits 
credit is defined in Section 710 (c) (2) as 
“the excess, if any, of the excess profits 


* CCH Dec. 16,587, 11 TC 310. 
* 463A CCH { 5002B.09. 








credit for any taxable year beginning after 
December 31, 1939, over the excess profits 
net income for such taxable year,” and that 
subsection (c) (3) (B) provides further: 
“If for any taxable year beginning after De- 
cember 31, 1939, the taxpayer has an unused 
excess profits credit, such unused excess 
profits credit shall be an unused excess profits 
credit carry-over for each of the two suc- 
ceeding taxable years.” 


The court then stated: 


“Petitioner’s claim is that, as ‘the tax- 
payer’ in the quotation, it is entitled to the 
carry-over from its component operating 
company’s unused excess profits credit. We 
are constrained to agree.” 


It would appear from the foregoing that 
the test which the court applied was whether 
the continuing corporation, following a 
merger, was the same “taxpayer” as its com- 
ponent prior to the merger. If it was not, 
obviously there could be no carry-over. 


Section 3797 (a) (14) of the Code defines 
“taxpayer” as “any person subject to the 
tax imposed by this title.” “Person,” of 
course, includes “corporation.” 


Many cases hold that a continuing cor- 
poration, following a merger or consolida- 
tion, is primarily liable as “the taxpayer” 
(and not secondarily liable as a transferee) 
for the taxes of the merged or consolidated 
component imposed with respect to a pe- 
riod prior to the merger or consolidation.° 


The question of primary tax liability is 
also the decisive point in cases involving 
jurisdiction. As the statute clearly provides, 
the Tax Court jurisdiction is available only 
to “the taxpayer.”* If a continuing corpo- 
ration, following a merger or consolidation, 
is primarily liable for the tax of its com-* 
ponent, it may maintain the proceeding in 
the Tax Court involving taxes asserted 
against the component." 


Similarly, it has been held that a contin- 
uing corporation, following a merger or 
consolidation, which paid the income tax 
liability of the merged or consolidated com- 
ponent was, in doing so, paying its own 
liability, and “was in fact the predecessor 
corporation.” ® 


5 Oswego Falls Corporation, CCH Dec. 7572, 
26 BTA 60, aff’d 4 ustc 71311, 71 F. (2d) 673; 
U. 8. v. Oswego Falls Corporation, 40-2 ustc 
7 9590, 113 F. (2d) 322; A. D. Saenger, CCH 
Dec. 10,521, 38 BTA 1295. 

® Code Section 272. 

' Falstaff Brewing Corporation, CCH Dec. 
10,794-J, BTA memo. op., BTA Docket 97,900 
(July 28, 1939); Bowman Hotel Corporation, 
CCH Dec. 7341, 24 BTA 1193; Skaneateles Pa- 
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From the foregoing, ample precedent ap- 
pears to support the theory that a continu- 
ing corporation, following a merger or 
consolidation, which is primarily liable for 
the taxes of its component ought to be re- 
garded as “the taxpayer” for all purposes 
of Title I, Internal Revenue Code, unless 
the particular statutory provision involved 
clearly expresses a contrary intent. 


On the other hand, there is a school of 
thought which holds that although under 
certain conditions a successor corporate 
entity may be considered as the same tax- 
payer as its predecessor for purposes con- 
nected with the tax deficiencies of the 
predecessor, such is not the case where credits 
and deductions are involved, the latter be- 
ing matters of legislative grace which do 
not become the rights of the successor in 
the absence of a specific statutory grant. 
This line of cleavage is expressed by the 
Tax Court in Lehn & Fink Products Corpo- 
ration, as follows: 


“The two lines of cases relied on by the 
parties are clearly distinguishable from each 
other. The cases cited by petitioner allow 
a surviving corporation to claim or perfect 
on behalf of a constituent some legal right or 
benefit to which that constituent would have 
been entitled if it had continued its separate 
existence. Those cited by respondent deny 
a survivor the right to claim for itself a 
deduction on account of dividends paid or 
losses sustained by a constituent prior to 
the merger.” 


It finds further support in such cases 
as Jones v. Noble Drilling Company, Inc.” and 
Marion-Reserve Power Company.” 


Noble Drilling Company Case 


The Noble Drilling Company case involved 
a dividend carry-over, under the provisions 
of Section 27 of the Revenue Acts of 1936 
and 1938, from a component to a continuing 
corporation following a merger under the 
Delaware statute. The court took the view 
that under the Delaware statute the merg- 
ing component was dissolved, that the two 
corporations were different corporations, 
and that in the absence of any specific statu- 
tory provision therefor in Section 27, the 


per Company, CCH Dec. 8256, 29 BTA 150; 
Trahern Pump Company, CCH Dec. 7865, 27 
BTA 363; Alaska Salmon Company, CCH Dec. 
10,601, 39 BTA 455. 

8’ Koppers Coal Company, CCH Dec. 15,179, 
6 TC 1209; Adrian & James, Inc., CCH Dec. 
14,353, 4 TC 708. 

® CCH Dec. 15,249, 7 TC 287. 

10 43-1 ustc f 9429, 135 F. (2d) 721. 

11 CCH Dec. 12,943, 1 TC 513. 
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carry-over was not allowable. The decision 
was premised upon the theory that “in de- 
termining the right to deductions separate 
corporate entities will not be disregarded.” 


The result reached in the Noble Drilling 
Company case may be entirely sound in view 
of the particular statutory provisions in- 
volved. The word “taxpayer” is not used 
therein, and the statutory definition of that 
word was neither involved nor discussed. It 
may well be that Section 27, taken in its 
entirety, should be interpreted to mean ex- 
actly what it says—that corporation means 
“corporation” and not the broader term 
“taxpayer,” which latter word includes not 
only the original component but “any cor- 
poration” primarily liable for the tax of the 
component. 


Marion-Reserve Case 


The foregoing observation is equally ap- 
plicable to Marion-Reserve Power Company, 
except that in the latter case the corporation 
claiming the dividend carry-over under Sec- 
tion 27 was held to be a “new, separate, and 
distinct corporation” resulting from a con- 
solidation under the laws of Ohio. The Tax 
Court was of the opinion that the legislative 
intent was incompatible with the carry-over 
to the “new” and “distinct” corporation. 
But in deciding the Marion-Reserve case, the 
Tax Court took particular pains to point out 
that the successor consolidated corporation 
was a different taxable entity from the con- 
solidating predecessors. 


The tax practitioner, however, is now 
faced with a dilemma as to whether his 
case is controlled by the Marion-Reserve, 
Noble Drilling Company and New Colonial Ice 
Company line of cases, or by the Stanton 
Brewery Company and Oswego Falls Corpo- 
ration line of cases. It is difficult to reconcile 
the Tax Court’s statement in the Marion- 
Reserve case that the continuing corporation 
was not the same taxable entity as its pred- 
ecessor, with the Tax Court’s ready accept- 
ance of the theory that for jurisdictional 
and certain other purposes they are the 
same taxpayer. 


Standard Paving Company Case 


The confusion is augmented by the re- 
cent Tax Court decision in Standard Paving 
Company,” holding that a dissolved subsid- 
iary was not entitled to a net operating loss 
carry-back of the reorganized parent corpo- 


12 CCH Dec. 17,204, 13 TC 425. 
13 See Rewrite Bulletin, 495 CCH { 8563. 
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ration, and by editorial comment which finds 
difficulty in harmonizing the Stanton Brew- 
ery and New Colonial cases.” 

There is no basic conflict between the two 
last-named cases. In the New Colonial case 
the successor corporation was not primarily 
liable for the tax of. the predecessor, but 
was liable only as transferee. The relationship 
of the two was contractual. Both corpora- 
tions continued in existence—the predecessor 
for a period of eighteen months after the 
reorganization. If after the reorganization 
the Commissioner had determined a defi- 
ciency against the predecessor for a tax- 
able period prior to the reorganization, 
could the successor have maintained, suc- 
cessfully, a proceeding before the Tax Court 
(or Board of Tax Appeals) with respect 
thereto? Obviously, it could not have done 
so, because it was not the same “taxpayer” 
either under the statutory definition of the 
word™ or under the cases we have men- 
tioned.” Inasmuch as the successor was not 
the same “taxpayer,” how could it carry over 
and use a deduction attributable to a differ- 
ent taxpayer? The New Colonial decision, 
although perhaps inequitable, is undoubt- 
edly basically sound. 

In the Stanton Brewery case, on the other 
hand, the successor corporation became by 
reason of the merger the same “taxpayer” 
as the predecessor prior to the merger. It 
was the same taxpayer not only within the 
meaning of that word as defined in the 
statute but also within the meaning as ap- 
plied in the many court decisions cited above. 
Inasmuch as it was the same taxpayer, it 
was entitled to the carry-over specifically 
granted to the “taxpayer” by the statutory 
carry-over provision. 

In the Standard Paving Company case, 
Judge Disney, speaking for a unanimous 
court, referred to the Stanton Brewery case: 

“The conclusion was induced by the lia- 
bility of the taxpayer for taxes of the for- 
mer corporations. The result of the decision 
was to treat the petitioner therein as ‘the 
taxpayer’ within the meaning of section 710 
(c) (3) (B). 

“There is no basis here for following the 
reasoning of the Circuit Court in The Stanton 
Brewery, Inc. case, even assuming that we 
agreed with that case.” 

Because the essential facts of the Stand- 
ard Paving Company case closely parallel 
those of the New Colonial case and not those 
of the Stanton Brewery case, the decision 


14 Code Section 3797 (a) (14). 
15 See footnotes 5-7. 








of the Tax Court in denying the carry-back 
appears to be sound. 


The dilemma still exists. It is undoubt- 
edly too early to rely solely on the- Stanton 
Brewery case inasmuch as the Tax Court 
has indicated its reluctance to accept the 
rationale of that case. We respectfully sug- 
gest, however, that this dilemma could be 
readily solved if the courts would hew to 
the line laid down in the Code—namely, 
that unless otherwise distinctly expressed 
or manifestly incompatible with the statu- 
tory intent, “taxpayer” means the corpora- 
tion subject to or primarily liable for the 
tax. Such a test is basic. Its limits are 
reasonably well defined by existing case 
law. It is simple and readily perceived. It 
would clearly distinguish the New Colonial 
Ice Company line of cases (where the suc- 
cessor is a transferee by reason of a con- 
tractual liability, and therefore cannot be 


deemed to be the same taxpayer as the 
predecessor) from the Stanton Brewery line 
of cases (where the successor is primarily 
liable for the predecessor’s tax as a “tax- 
payer” and not as a transferee). But it would 
follow, as a corollary, that not only the ex- 
cess profits credit carry-over or carry-back 
but also the net loss carry-over of, or carry- 
back to, a component corporation would be 
allowable to or from the successor, provided 
the latter, by reason of the merger or con- 
solidation, was primarily liable for the tax 
of the component. 


The real solution to the problem probably 
lies in legislation such as that recommended 
by the American Bar Association,” which 
would permit carry-overs and carry-backs in 
all nontaxable reorganizations where the 
successor is for nearly all other tax purposes 
placed in the shoes of the predecessor. 


[The End] 








POLICIES AND PROCEDURE IN INCOME TAX FRAUD CASES 
—Continued from page 764 


contentions raised, he submits a recom- 
mendation through channels to the Assistant 
Attorney General. If he finds that the evi- 
dence discloses a violation of the evasion 
statute (26 USC 145 (b)), or the failure-to- 
file statute (26 USC 145 (a)), or the false- 
execution statute (26 USC 3809 (a)), or the 
aiding-and-assisting-in-the-false-preparation- 
and-presentation statute (26 USC 3793 (b) 
(1)), as the case may be, and that there is 
a reasonable probability of a successful 
prosecution, then he will recommend sub- 
mitting the case to the appropriate United 
States Attorney to institute criminal action. 
This recommendation is reviewed by the, 
Chief of the Criminal Section and by the 
First Assistant in the Tax Division, and a 
final decision is then made by the Assistant 
Attorney General, on whose approval the 
case is transmitted to the United States 
Attorney concerned, and counsel are notified. 


In the usual case, the United States At- 
torney proceeds in due course in his dis- 
trict to obtain an indictment and then to 
trial if no guilty plea is entered. At this 
stage, after transmittal of the file to the 
district attorney, the Tax Division is fre- 
quently importuned to grant a further con- 
ference and to recall the file. There is a 
policy on this too: it is that the file will 
not be recalled from the United States 


% See Hearings Before the Committee on 
Ways and Means, House of Representatives, 
80th Congress, ist Session, June 26, 1947, on 
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Attorney. If weighty reasons are given for 
a conference, the United States Attorney 
may be asked to defer action, but the delays 
involved in recalling the file and in resub- 
mitting it are seldom incurred. Generally, 
the taxpayer’s representatives will be told 
that further conferences in the department 
would be fruitless and that any further con- 
ferences should be with the United States 
Attorney. 

This discussion of policy should not end 
on the preceding stonyhearted note. It can 
be stated by way of conclusion that, in con- 
sidering cases with defense counsel, there is 
a general policy to discuss rather more 
freely the merits of the tax case proposed 
for prosecution than the usual criminal case. 
This statement should not be construed as 
a commitment to reveal fully the govern- 
ment’s hand. An honest effort is made, how- 
ever, to outline the government’s contentions, 
so that conferences are not sterile and in 
order that the possible existence of bona- 
fide defenses may be explored. Common 
sense dictates the limitations on the disclo- 
sures made to counsel, but in this, as well as 
in the formulation of the other policies and 
procedures mentioned, the objective is the 
fair and efficient conduct of the prosecytor’s 
duties. [The End] 
various amendments to the Internal Revenue 


Code, where the American Bar Association rec- 
ommendation is set forth. 
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SECURITIES DEALERS 


and the Benefits of Section 117 


By DONALD E. PEASE 


A clarification of some conflicting rulings and decisions regarding 
the capital-assets treatment of dealers’ securities. The author is 
an attorney with the Tax Court, but the views expressed are his 
own and do not necessarily reflect the opinion of the Tax Court. 


I ANY TIMES dealers determine that 

they would like to hold certain secu- 
rities for investment purposes rather than 
primarily for sale to customers. Whether 
any gain from the sale of such securities 
is ordinary income or capital gain turns 
upon whether they are properly classifiable 
as capital assets within the meaning of Sec- 
tion 117 (a) (1)? of the Internal Revenue 
Code. In connection with the problem of 
whether they are capital assets, several ques- 
tions have been raised: 


(1) May securities be termed capital assets 
if they are of the same type as those held 
primarily for sale? 


(2) Can securities be converted into cap- 
ital assets if they were originally acquired 
for the dealer account? 


(3) If securities originally acquired for 
the dealer account can be converted into 
capital assets, what steps must be taken to 
accomplish that result? 


(4) Is it necessary that the Commission- 
er’s permission be obtained before any secu- 
rities which a dealer intends to hold for 
investment purposes may be removed from 
his dealer account? 


The answers to these questions are found 
in certain rulings of the Commissioner and 
recent decisions of the Tax Court. 


History—Bureau Rulings 


In 1928 inquiry was made of the Bureau 
“as to whether the gain resulting to the 
taxpayer, A, from the sale of 10 shares of 
stock of the M company may be treated as 
capital net gain subject to tax under section 
101? of the Revenue Act of 1928.” The 
Commissioner determined * that: 


“The gain resulting from the sale of 
shares of stock held for more than two 
years by a dealer in securities may be treated 
as capital net gain subject to tax under 
section 101 of the Revenue Act of 1928, 
provided the stock was a part of the secu- 
rities traded in.” 


In 1946 the Commissioner again was asked 
to rule whether a dealer may treat securities 
acquired solely for investment purposes as 
capital assets under Section 117 (a) (1) of 
the Code. The following facts, briefly, were 
then presented to the Commissioner: 





1 Section 117(a)(1) provides: 

“‘(a) Definitions.—As used in this chapter— 

“‘(1) Capital assets—The term ‘capital as- 
Sets’ means property held by the taxpayer 
(whether or not connected with his trade or 
business), but does not include stock in trade 
of the taxpayer or other property of a kind 
which would properly be included in the in- 
ventory of the taxpayer if on hand at the close 
of the taxable year, or property held by the 
taxpayer primarily for sale to customers in 
the ordinary course of his trade or business, 
or property, used in the trade or business, of 
a character which is subject to the allowance 
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for depreciation provided in section 23 (1), or 
an obligation of the United States or any of its 
possessions, or of a State or Territory, or any 
political subdivision thereof, or of the District 
of Columbia, issued on or after March 1, 1941, 
on a discount basis and payable without in- 
terest at a fixed maturity date not exceeding 
one year from the date of issue, or real prop- 
erty used in the trade or business of the tax- 
payer.’’ 

2Now Section 117 of the Code in amended 
form. 

31I. T. 2502, VIII-2 CB 128. 





A partnership doing business as a dealer 
in securities invested its surplus funds in 
securities from time to time solely for the 
purpose of making an investment. The 
securities thus acquired were segregated 
physically and in the partnership accounts 
from those held primarily for sale to cus- 
tomers. Such securities were not included 
in the partnership inventory, nor were they 
of the same type ordinarily sold to custo- 
mers. The Commissioner ruled‘ that: 


“A dealer in securities may treat as cap- 
ital assets, as defined in section 117 (a) (1) 
of the Internal Revenue Code, securities 
acquired for investment purposes, provided 
it is established that (1) such securities are 
acquired and held for investment and are 
not part of those held for sale to customers, 
and (2) they are not of a type ordinarily 
sold to the dealer’s customers.” 


The word “acquired” was important. The 
Commissioner was careful to point out: 
“It is necessary for the dealer to determine 
and indicate at the time of the purchase of 
the securities that they are purchased for 
investment purposes and not for resale to 
customers.” In other words, it was clear 
that the Commissioner would require not 
only that the securities be of a different 
type from those ordinarily sold to custom- 
ers but also that they be acquired for in- 
vestment purposes. The quoted statement 
later became one of the Commissioner’s 
arguments in a case hereinafter discussed. 


After the issuance of I. T. 3828, above, 
the Commissioner was requested to recon- 
sider at least the portion of that ruling 
which held that a dealer may not treat as 
capital assets securities of the type which 
he sold to customers. The Commissioner, 
after “careful reconsideration of the position 
adopted in I. T. 3828,” withdrew the last 
two paragraphs of that ruling and substi- 
tuted therefor the following: ° 

“Securities hold for sale to customers in 
the ordiniary course of business are not 
capital assets as defined above, and gains 
and losses on sales of such securities by 
dealers in securities are not subject to the 
limitations of section 117 (b), (c), and (d) 
of the Code. However, securities owned 
by a dealer in securities, if acquired and held 
for investment rather than for sale in the 
ordinary course of business are capital 


assets subject to the limitations of section 
117 of the Code. -(See I. TF. 2502, C. B. 
VIII-2, 128 (1929).) 


“The securities in the instant case are 
originally acquired solely for investment, are 
segregated physically and in the partnership 
accounts, are not included in the partner- 
ship inventory, are never sold to the part- 
nership’s customers, and are not of a type 
ordinarily sold to its customers. They 
clearly qualify as capital assets under the 
definition contained in section 117 (a) (1) of 
the Code and will be recognized as such for 
Federal income tax purposes. The same rule 
is applicable even though the securities ac- 
quired for investment are of the same type or 
of @ similar nature as those ordinarily sold 
to the dealer’s customers.” (Italics supplied.) 


This ended the Bureau’s rule that secu- 
rities of the same type as those carried in 
the trading account could not be held for 
investment. Apparently, however, the Com- 
missioner was going to persist in requiring 
that the securities must be “originally ac- 
quired” solely for investment. In addition, 
all through the rulings it was implicit that 
before he would agree that any dealer was 
holding any securities for investment, they 
must have been segregated both physically 
and in the books of account from those held 
primarily for sale. 


Those were some of the problems pre- 
sented to the Tax Court in three cases de- 
cided within the past year. The cases will 
be discussed in chronological order. 


Van Tuyl Case 


The important facts of the E. Everett Van 
Tuyl case * are as follows: 


A partnership was engaged in the busi- 
ness of “purchasing and selling securities 
for retail customers primarily for the profit 
to be derived from selling for a price in 
excess of cost.” The partnership had been 
dealing in certain defaulted railroad bonds. 
The partners decided, however, to speculate 
in those bonds on their own account. They 
requested the bank, which kept the bonds, 
to segregate those securities. The bank did 
this. The bonds so segregated were retained 
in the same receptacle as the other securities 
used as collateral for loans. 





*I. T. 3828, 1946-2 CB 68. 

51. T. 3891, 1948-1 CB 69. 

®CCH Dec. 16,995, 12 TC 900, acq. CB 1949- 
20-13191. Cited in: Carl Marks & Company, 
Inc., discussed in footnote 8, below; Nelson A. 
Farry, CCH Dec. 17,079, 13 TC 8 (gains from 
sales of real estate by a dealer were held to 
be capital gains); Stifel, Nicolaus & Company, 
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Ine., CCH Dec. 17,284, 13 TC 755 (hereinafter 
discussed); A. Bennetti Novelty Company, Inc., 
CCH Dec. 17,402, 13 TC 1072 (gains from sale 
of coin machines were held to be capital gains) ; 
Modesto Dry Yard, Inc., CCH Dec. 17,515, 14 
TC —, No. 45 (contracts to purchase dried 
raisins were held to be capital assets). 
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The bonds also were separated in the 
partnership books. An appropriate entry 
transferring the par value of the frozen secu- 
rities to a special account which was not 
part of the trading ledger and which had 
its own separate control account was made 
in the trading account. Subsequently, the 
partnership purchased some of the same 
type of bonds for investment only. Some of 
these securities were sold and the gain there- 
from was reported at the capital gains rates. 


It will be noted from the above outline 
of the facts that the taxpayers ran afoul of 
the rule established by the Commissioner, 
as indicated in the rulings discussed above, 
that securities once acquired for sale to 
customers may not be converted to an in- 
vestment purpose. The fact that certain of 
the securities were acquired for the trading 
account was one of the reasons why the 
Commissioner determined that the secu- 
rities there involved could not be treated 
as capital assets. 

He contended that a taxpayer “cannot 
take merchandise which he has consistently 
treated as part of his dealer category for 
tax purposes and by an arrangement, how- 
ever meticulous, treat it as an investment, 
perhaps temporarily, while at the same time 
merchandising it just as he does the same 
stock of his business, and that a mere 
desire or intention to switch from inventory 
to investment is not sufficient to meet the 
definition of capital assets contained in the 
statute. . . In support of his argument 
the Commissioner cited the Lauderdale case.’ 

The Tax Court disagreed, however, hold- 
ing that even though the securities involved 
were entered in the trading ledger, the evi- 
dence nevertheless showed they were pur- 
chased for the partnership’s own account 
for the purpose of speculation. 


The court also distinguished Lauderdale, 
above, saying that there it was not estab- 
lished that the ‘securities involved were held 
as capital assets. 


Hence, the court did not have to answer 
the question of whether, when sectirities 
are in fact “acquired” for the dealer account 
primarily for resale, they may thereafter 
be converted to his own account for an 
investment purpose. Such finding by the 
court brought the facts within I. T. 3891, 





™ CCH Dec. 16,089, 9 TC 751. 

® CCH Dec. 17,071, 12 TC 1196, acq. CB 1949- 
26-13258. Cited in: Nelson A. Farry, and A. 
Bennetti Novelty Company, Inc., above, foot- 
note 6; Louis Rubino, CCH Dec. 17,422(M), 8 
TCM 1095 (gains from sales of real estate by a 
dealer under the facts therein were held not to 
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above. The court, however, found it neces- 
sary to resolve that question in the next 
case it considered. 


Marks & Company Case 


The salient facts of the Carl Marks & 
Company Inc. case® briefly are as follows: 


The taxpayer, a corporation, was a dealer 
primarily in foreign securities, although it 
also acquired some domestic securities which 
it carried in its trading account. In Decem- 
ber, 1941, it determined to convert certain 
of the foreign securities which it admittedly 
acquired for resale to an investment pur- 
pose. It thereafter took steps to segregate 
physically such securities, which were de- 
posited in the bank as collateral, and to 
separate them in its books of account. It 
also did likewise with respect to all of the 
domestic securities which it claimed and 
the court found were originally purchased 
for investment purposes only. That finding 
disposed of the issue relative to the domes- 
tic securities on the basis of the Van Tuyl 
case, above, and the Commissioner’s rulings. 


The taxpayer later sold those securities 
and treated the profits therefrom as capital 
gains within the provisions of Section 117 
of the Code. The respondent, however, deter- 
mined that the gain was ordinary income, 
contending, among other things, that the 
securities were purchased for the dealer 
account and did not lose their dealer status 
when removed from the inventory. As in Van 
Tuyl, above, the respondent also supported his 
argument by citing Lauderdale, above. 


The court first disagreed with the Com- 
missioner on the issue that the purpose for 
which the securities were acquired con- 
trolled, saying: 

“Certainly it can not be argued that secu- 
rities once acquired for resale to customers 
must forever retain their dealer status, when 
in fact there has been a conversion of those 
securities from a dealer to an investment 
account. FE. i:verett Van Tuyl, 12 T. C. 900. 
The crucial factor to consider in determin- 
ing the character of the securities involved 
is the purpose for which they are held during 
the period in question, and in this case we 
believe the facts show that those securities 
were held for investment purposes after 
December 29, 1941.” 





be capital assets); Austin Bertrand Wood, CCH 
Dec. 17,527(M), 9 TCM 142 (petitioner was held 
not to be a dealer in securities during the year 
involved and all gains and losses from the sale 
of securities were held to be capital gains or 
losses); Modesto Dry Yard, Inc., above, foot- 
note 6. 
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The court distinguished the Lauderdale 
case, above, holding, as it did in Van Tuy, 
above, that the taxpayer there did not establish 
that the securities were in fact capital assets. 


The Commissioner also argued that since 
the securities transferred from the dealer 
account to the investment account in De- 
cember, 1941, were inventoried for sale to 
customers in the ordinary course of busi- 
ness, they could not be taken out of inven- 
tory unless the petitioner obtained permission 
to do so, citing Section 22 (c) of the Code 
and Regulations 111, Section 29.22 (c). The 
court, however, disagreed, mentioning sev- 
eral cases® which held that taxpayers may 
not include in inventory securities which 
have been shown to be held for investment 
or speculation rather than for a dealer ac- 
count. It also pointed out that Regulations 
111, Section 29.22 (c)-5, provides that only 
securities held for the dealer’s account may 
be included in inventory. 


Hence, the requirement of I. T. 3891, 
above, that before the taxpayer could treat 
securities as capital assets, he must have 
acquired them for investment purposes, now 
seems of doubtful validity. Apparently the 
Commissioner so considers it, for he has 
acquiesced in the Marks case, above. 


It will be noted that the court was care- 
full to point out in the Marks case that the 
taxpayer segregated the handling of the 
securities transferred to the investment ac- 
count both physically and in its books of 
account. What would be the result if those 
securities had not been separated from the 
others? The court had an opportunity to 
rule on that question in still another case. 


Stifel Case 


In the Stifel, Nicolaus & Company, Ing. 
case” the taxpayer, a corporation, was engaged 
in the business of buying and selling securities, 
underwriting securities and acting as a broker 
of securities. In August, 1944, it purchased 
certain shares of stock which were placed 
with its other securities held in the dealer 
account and never segregated therefrom. 
The securities were carried in the taxpayer’s 
books in the dealer account until 1944. In 
December, 1944, the taxpayer’s president 
told the vice president that those securities 
were purchased as an investment and not 
for trading purposes. The vice president 
then advised him that, in that case, the 
securities would have to be segregated from 


® Schafer v. Helvering, 36-2 ustc { 9537, 299 
U. S. 171; Seeley v. Helvering, 35-1 ustrc { 9362, 
TT F. (2d) 323 (CCA-2, 1935); Vaughan v. Com- 
missioner, 36-2 ustc { 9446, 85 F. (2d) 497 
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the regular account. This was done. The 
Commissioner characterized that transaction 
as a “belated fabrication.” The securities 
were subsequently sold and the gain treated 
as capital gain. 

The court was convinced that the peti- 
tioner acquired and held the shares in ques- 
tion as a long-term investment rather than 
for trade in the regular course of business. 
It also determined that it was not necessary 
for the taxpayer to request permission of 
the Commissioner to take the shares in 
question out of the inventory. Concerning 
the fact that there was no physical segrega- 
tion of the securities, the court held it was 
not necessary, stating as follows: 


“Physical segregation of the certificates 
for these shares was not practical because 
they were then being held by the bank, 
along with petitioner’s other securities, as 
collateral for a loan,” 


Apparently, if there had been no physical 
segregation in Van Tuyl and Marks, the court 
would have reached the same conclusion, 
since the securities there were also being 
held by a bank as collateral for a loan. 


Conclusion 


From the above discussion, it is possible 
to obtain answers to the questions posed 
at the outset of this article: 


(1) A dealer may treat as capital assets 
securities which are of the same type as 
those listed in his dealer account. Marks 
and I. T. 3891, above. 


(2) A dealer may acquire securities solely 
for the dealer ledger and later transfer them 
to his own account for investment purposes. 
Marks, above. 


(3) In transferring securities acquired 
solely for the dealer ledger to his own ac- 
count for investment purposes, the dealer 
should make appropriate book entries trans- 
ferring such securities out of the dealer 
ledger to a special account and separate 
them physically from the securities held 
prinfarily for sale. In certain circumstances, 
if it is not practical as stated in the Stifel case, 
above, perhaps this step may be eliminated. 


(4) It is not necessary to procure the 
Commissioner’s permission to transfer any 
securities from the inventory to a special 
or an investment ledger. Marks, above. 


[The End] 


(CCA-2, 1936); Fuld v. Commissioner, 44-1 ustc 
7 9123, 139 F. (2d) 465 (CCA-2, 1944). 

CCH Dec. 17,284, 13 TC 755 (two judges 
dissented), acq. I. R. B. 1950-4-13288 (p. 1). 
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TAX-FREE EXCHANGES 


By WILLIAM H. KINSEY 


MR. KINSEY’S ARTICLE IS BASED ON HIS COMPARISON OF THE 
OREGON AND FEDERAL TAX LAWS THAT APPEARED IN THE 
FEBRUARY AND APRIL ISSUES OF THE OREGON LAW REVIEW’ 


| Bader THE SALE or exchange of prop- 
erty, the entire amount of the gain or 
the loss is recognized unless expressly pre- 
cluded by the manifestations of legislative 
forbearance set forth in Code Section 112. 
While the exchanges described in Sections 
112(b) to 112(e) are commonly referred to as 
“tax-free exchanges,” the term is misleading 
unless clearly understood to be a description 
of the immediate tax effect only and not a 
statement of the over-all tax consequences 
emanating from such exchanges. The fact 
that realized gain is unrecognized under 
Section 112 does not mean that the gain 
escapes ultimate taxation. Retribution for 
the unrecognized or tax-free gain is con- 
tained in the provisions of Sections 113(a) 
(6) to 113(a)(8) prescribing the basis of 
property acquired in tax-free exchanges. 
The effect of these basis provisions is to 
postpone recognition of gain until the oc- 
currence of a transaction beyond the cover- 
age of the tax-free-exchange provisions. 
More specifically, the basis assigned to prop- 
erty acquired in a tax-free exchange is such 
that if the property is subsequently sold for 
a price equal to its value when received in 
the tax-free exchange, the gain or loss rec- 
ognized on the subsequent sale will equal 
the amount of the gain or loss which was 
unrecognized upon the acquisition of the 
property. 

These tax-free exchanges and comple- 
mentary basis sections are perhaps the most 
ingeniously drafted provisions of the in- 
come tax law. At least, such is the writer’s 
impression after attempting to compose a 


short, general explanation of the purpose, 
operation and interrelation of the various 
phrases and clauses of the sections. Be- 
cause of the variety of intricate situations 
covered in the relatively few words of Sec- 
tions 112(b) to 112(e) and 113(a)(6) to 
113(a)(8), the provisions effectively elude 
general explanation. The only method by 
which it seems possible to review the pro- 
visions with any degree of brevity is to pre- 
face consideration of each section with simple 
hypotheticals illustrating typical transac- 
tions covered and then to observe the effect 
of the sections upon the illustrations, Such 
is the presentation set forth below. The fol- 
lowing does not attempt to consider any 
of the extra statutory requirements such as 
those imposed by the business-purpose rule 
and continuity-of-interest rule. As used herein, 
the words “worth” and “value” mean fair 
market value, and the term “basis” means 
adjusted basis. 


T, an individual or corporation, owns a 
truck, used in the trade or business, which 
truck is worth $1,500 but has a basis of 
$1,000. T exchanges the truck for another 
truck worth $1,500 to be used in the trade 
or business. Since the gain from the sale 
or other disposition of property is the ex- 
cess of the amount realized therefrom over 
the adjusted basis and the amount realized 
includes the fair market value of any prop- 
erty received, T realizes a $500 gain upon 
the exchange of the truck with a basis of 
$1,000 for the truck having a fair market 
value of $1,500. 


The author, a member of the Oregon, New York and Michigan bars, is an asso- 

ciate in the law firm of Wilbur, Beckett, Oppenheimer, Mautz & Souther, 

Portland, Oregon. He is a member of the Committee on Taxation of the 
Oregon State Bar. 
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The $500 gain realized by T would be 
fully recognized except for Section 112(b) 
(1) which reads: 


“No gain or loss shall be recognized if 
property held for productive use in trade 
or business or for investment (not includ- 
ing stock in trade or other property held 
primarily for sale, nor stocks, bonds, notes, 
choses in action, certificates of trust or ben- 
eficial interest, or other securities or evi- 
dence of indebtedness or interest) is exchanged 
solely for property of a like kind to be held 
either for productive use in trade or busi- 
ness or for investment.” 


If T received in the exchange a $1,500 
automobile for personal use instead of the 
truck, the provisions would not apply and 
the $500 gain would be recognized. 


To achieve a postponement rather than 
an elimination of T’s $500 gain, the basis 
of the truck received by T on the exchange 
should be such that if the truck is subse- 
quently sold for $1,500 (its value when ac- 
quired by T), the gain on the sale will equal 
$500. A gain of $500 will be realized by T 
on a subsequent cash sale of the truck for 
$1,500 if the truck takes the $1,000 basis of 
the truck exchanged, and just such a basis 
is assigned the truck by Section 113(a)(6). 
This section provides that if property is ac- 
quired in a tax-free exchange, the basis of 
such property shall be the same as in the 
case of property exchanged.’ In short, the 
truck received by T takes the substituted 
basis of the truck exchanged. 


Stock for Stock of Same Corporation 


Stockholder S, an individual or corpora- 
tion, owns 100 shares of X corporation Class 
A preferred stock worth $1,500, which shares 


S purchased in a prior year for $1,000. S 


turns in the 100 shares to X corporation in 
exchange for 100 shares of Class B preferred 
having an aggregate value of $1,500. On 
the exchange, S realizes a gain of $500, since 
property (Class B shares) having a value 
of $1,500 is received in return for property 
(Class A shares) having a basis of $1,000. 
While S realizes a gain on the exchange 
within the generic concept of gross income, 
S undoubtedly regards receipts of the Class 
B shares as a continuation of the investment 
in X corporation rather than as a profit tak- 
ing transaction. Appreciation of S’s version 


of the exchange is contained in Section 112 
(b)(2) which, in the following language, 
precludes recognition of the $500 gain real- 
ized by S: 

“No gain or loss shall be recognized if 
common stock in a corporation is exchanged 
solely for common stock in the same cor- 
poration, or if preferred stock in a corporation 


is exchanged solely for preferred stock in 
the same corporation.” 


Under supplementing basis Section 113 
(a) (6), the $1,500 Class B shares received 
by S take the $1,000 substituted basis of the 
Class A shares exchanged. Such a basis 
leaves S with a potential gain of $500 which 
will be recognized if S sells the Class B 
shares for $1,500. 


Stock for Stock on Reorganization 


Stockholder S, an individual or corpora- 
tion, owns 100 shares of X corporation stock 
worth $1,500, which shares S purchased in 
a prior year for $1,000. S exchanges the X 
stock for stock in one or more other corpo- 
rations, or for X corporation shares of a 
totally different class. Such other stock 
received by S has a value of $1,500. Upon 
the exchange, S realizes a gain of $500, hav- 
ing received stock worth $1,500 in exchange 
for stock with a basis of $1,000. Whether 
S’s $500 gain is recognized depends upon the 
applicability of Section 112(b) (3) providing: 

“No gain or loss shall be recognized if 
stock or securities in a corporation a party 
to a reorganization are, in pursuance of the 
plan of reorganization, exchanged solely for 
stock or securities in such corporation or 
in another corporation a party to the reor- 
ganization.” 


Since S exchanged stock solely for stock, 
the section applies, provided the exchange 
is in pursuance of a plan of reorganization 
and the corporations involved are parties 
to a reorganization. The key word is reor- 
ganization. If there is a reorganization, proper 
drafting of the pertinent corporate docu- 
ments assures that the exchange is in pur- 
suance of the plan of reorganization and 
that the corporations are parties to the re- 
organization.” 


A reorganization is defined in the clauses 
under Code Section 112(g)(1). These stat- 
utory definitions are set forth below in ital- 





1 Subject to the exception noted in footnote 
12 that Section 113(a)(6) does not apply to 
property acquired by a corporation by the 
issuance of its stock or securities as the con- 
sideration in whole or in part for the transfer 
of property to it. 


2 Section 112(g)(2) states that ‘‘a party to 
a reorganization’’ includes a corporation re- 
sulting from a reorganization and includes both 
corporations in the case of a reorganization 
resulting from the acquisition by one corpora- 
tion of stock or property of another. 
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ics* and are followed by examples of such 
reorganizations which preclude recognition 
of the $500 gain realized by S in the above- 
considered exchange of X stock having a 
basis of $1,000 for other stock worth $1,500, 
the exchange by S being in pursuance of the 
plan of reorganization. 


Clause (A). A statutory merger or consol- 
idation. X corporation merges into Y cor- 
poration by transferring all of its assets to 
Y in exchange for Y stock which is distrib- 
uted to X’s stockholders (including S) in 
exchange for X stock. 


Clause (B). The acquisition by one corpo- 
ration, in exchange solely for all or part of 
its voting stock, of at least eighty per cent of 
the voting stock and at least eighty per cent 
of the total number of shares of all other 
classes of stock of another corporation. Y 
corporation acquires X corporation as a 
wholly owned subsidiary by issuing a por- 
tion of its voting stock to the shareholders 
of X corporation (including S) in exchange 
for X stock. 


Clause (C). The acquisition by one corpo- 
ration, in exchange solely for all or a part of 
its voting stock, of substantially all the prop- 
erties of another corporation“ Y corporation 
acquires all the assets of X corporation in 
exchange for a portion of its voting stock, 
whereupon X corporation liquidates, distrib- 
uting the Y stock to its stockholders (in- 


cluding S) in return for the surrender of 
X stock.’ 


Clause (D). A transfer by a corporation of 
all or a part of its assets to another corpo- 
ration if immediately after the transfer the 
transferor or its shareholders or both are in 
control of the corporation to which the assets 


3 Not set forth in the text is the definition of 
a clause (F) reorganization defined as ‘‘a mere 
change in identity, form, or place of organiza- 
tion, however effected.”’ 

*The clause contains an additional phrase, 
discussed below, concerning assumed liabilities. 

5 The illustrated corporate result is the same 
under clause (C) as under clause (A) in that Y 
corporation is the surviving corporation acquir- 
ing all the assets of X, and the stockholders 
of X receive Y stock in place of their X stock. 
There are reasons for accomplishing the result 
through a sale of assets under clause (C) rather 
than through a merger, such as to avoid the 
rights of dissenting stockholders which exist 
under the consolidation and merger laws of 
some states. 

®As defined in Section 112(h), ‘‘control’’ 
means ownership of at least eighty per cent 
of the voting stock and at least eighty per cent 
of the total number of shares of all other 
classes of stock in the corporation. 

™Such a reorganization is sometimes referred 
to as a ‘‘split up’’ reorganization. The same 
corporate result could be accomplished by a 
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are transferred® X corporation splits into 
two separate corporations by transferring a 
portion of its assets to Y corporation and 
the remainder of the assets to Z corporation 
in exchange for all of the stock of Y and Z 
corporations, whereupon X corporation liq- 
uidates, distributing the Y and Z stock to 
its stockholders (including S) in return for 
the surrender of X stock: 


Clause (E). A recapitulation. X corpo- 
ration eliminates its outstanding preferred 
stock by issuing common stock to the pre- 
ferred stockholders (including S) in ex- 
change for the preferred stock. 


Since basis Section 113(a)(6) applies to 
reorganization exchanges as well as to the 
tax-free exchanges previously discussed, S’s 
basis for the $1,500 worth of stock acquired 
in any of the above reorganizations is the 
substituted $1,000 basis of the X corporation 
stock. If S sells the stock for $1,500, the 
postponed $500 gain is then recognized. 


Corporate Exchanges of Property 
for Stock on Reorganization 


In a clause (A) or (C) reorganization, X 
corporation transfers to Y corporation all 
of its assets, having a value of $15,000 and 
a basis to X of $10,000, in exchange for Y 
stock worth $15,000. In a clause (D) re- 
organization, X corporation acquires all the 
stock of Y corporation, worth $15,000, in 
exchange for a portion of its assets having 
a value of $15,000 and a basis to X of $10,000. 
X corporation realizes a gain in each such 
exchange equal to the $5,000 difference be- 
tween the $15,000 fair market value of the 
Y stock received and X’s $10,000 basis for 
the assets transferred to Y.® 


“spin off’’ reorganization whereby X would 
transfer a portion of its assets to Y and con- 
tinue in existence, distributing the Y stock to 
its stockholders (including S). However, Sec- 
tion 112(b)(3) would not preclude recognition 
of the $500 gain realized by S, because the 
section applies to ‘‘exchanges’’ of stock and S 
would not be exchanging X stock for the Y 
stock. Even if S exchanged a portion of X stock 
for the Y stock, there is a question as to qualifi- 
cation under Section 112(b)(3). See Barrett, 
“‘Split-Up and Spin-Off Reorganizations,’’ TAXES 
—The Tax Magazine, February, 1949, p. 113. 

8It is assumed, in the clause (C) and (D) 
reorganizations, that X corporation retains the 
Y stock rather than passing it on immediately 
to its stockholders. In a clause (A) reorganiza- 
tion where X corporation upon merging with 
Y corporation acts as a mere conduit for pass- 
ing the Y stock on to its stockholders or where 
the X stockholders receive the Y stock direct, 
by-passing X corporation, it is possible, under 
the particular merger plan, that X corporation 
realizes no gain irrespective of Section 112 
(b) (4). 
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Previously discussed Section 112(b) (3) 
applies only to exchanges of stock for stock 
and, therefore, does not preclude recognition 
of the $5,000 gain realized by X corporation 
upon the reorganization exchange of prop- 
erty for stock.* Some other provision must 
be looked to for nonrecognition of the gain, 
and such other provision is Section 112(b) 
(4) which reads: 


“No gain or loss shall be recognized if a 
corporation a party to a reorganization ex- 
changes property, in pursuance of the plan 
of reorganization, solely for stock or securi- 
ties in another corporation a party to the 
reorganization.” 


As prescribed by Section 113(a)(6), the 
basis of X corporation for the Y stock re- 
ceived in such clause (A), (C) or (D) re- 
organization is the $10,000 substituted basis 
of the assets transferred by X in exchange 
for the stock.” X corporation has a poten- 
tial gain of $5,000 which will be recognized 
if it sells the Y stock for its fair market 
value of $15,000. 


There are two sides to any exchange, and 
still to be considered under the above-illus- 
trated clauses (A) to (D) reorganizations 
are the tax consequences incurred by Y cor- 
poration upon the issuance of its own stock 
in exchange for the stock or assets of X 
corporation. While the exchanges are de- 
scribed in Section 112(b)(3) or 112(b) (4), 
Y corporation has no recognized gain even 
in the absence of the sections for the reason 
that a corporation usually does not realize 
gain upon the issuance of its own stock for 
either property or money.” 


Although Y corporation does not realize 
gain upon the issuance of its own shares 
in exchange for the stock or assets of X 


®* An exchange qualifying as a clause (B) re- 
organization between corporations would be 
covered by Section 112(b)(3), since a clause 
(B) reorganization involves an exchange of 
stock for stock. The illustrated clause (D) 
reorganization qualifies as a tax-free exchange 
under Section 112(b)(5), which section is dis- 
cussed below. 

1° It makes no difference what basis X acquires 
unless it sells the Y stock or otherwise disposes 
of it in an income-realizing transaction. Con- 
sequently, X’s basis for the Y stock is imma- 
terial in the clause (A) reorganization, since 
X passes the stock on to its stockholders upon 
liquidation. The same is true of the clause 
(C) and (D) reorganizations if X, upon liquida- 
tion, distributes the stock to its stockholders 
pursuant to the plan of reorganization. 

11 Unless a corporation is dealing in its own 
shares as it would in the shares of another 








corporation, there is the problem of determin- 
ing Y’s basis for the stock or other prop- 
erty so acquired. Suppose that in the clause 
(B) reorganization, the value of the X stock 
acquired by Y is $15,000 but the X stock- 
holders’ collective basis therefor is $10,000 
and that in the clauses (A), (C) and (D) 
reorganizations, X’s assets acquired by Y have 
a value of $15,000, but a basis to X of $10,000. 


Expressly inapplicable is Section 113(a) 
(6) which established the basis for the prop- 
erty received in all of the tax-free exchanges 
previously considered.” Section 113(a)(6) 
could not apply appropriately to the prop- 
erty acquired by Y corporation, because the 
basis specified in the section is the substi- 
tuted basis of the property exchanged, and 
Y has no established basis for its own shares 
issued in the exchange.” 


If no provision expressly established the 
basis for property received by Y, the basis 
would be determined under the general rule 
that basis shall be cost. The cost basis of 
the property acquired by Y in exchange for 
its own shares is the $15,000 fair market 
value of the property.* With such a basis, 
no gain is recognized if Y sells the property 
for $15,000, even though Section 112(b) (3) 
denied recognition of the $5,000 gain real- 
ized by X’s stockholders upon the transfer 
of the X stock to Y in the clause (B) re- 
organization and denied recognition of the 
$5,000 gain realized by X upon the transfer 
of its assets to Y in the clauses (A), (C) 
and (D) reorganizations, Consequently, a 
cost basis eliminates rather than postpones 
recognition of the gain from the $5,000 ap- 
preciation in the value of the property. 


Any such stepped-up basis and elimina- 
tion of gain are prevented by Section 113 
(a)(7) which, in lieu of a cost basis, pro- 
vides that if property is acquired by a cor- 


corporation. Regulations 111, Section 29.22 
(a)-15. 

122 A sentence in Section 113(a)(6) states that 
such basis provisions shall not apply to prop- 
erty acquired by a corporation by the issuance 
of its stock or securities as the consideration 
in whole or in part for the tranfer of property 
to it. 

13 Mertens, The Law of Federal Income Taxa- 
tion (1942), Volume 3, Section 21.84, pp. 475-476. 

14#The cost of the property to Y is the value 
of its shares issued in exchange therefor. The 
value of such shares is determined by or re- 
flects the fair market value of the property for 
which issued. McKinney, CCH Dec. 8937, 32 
BTA 450 (1935), aff’d 37-1 usrc { 9066, 87 F. (2d) 
811 (CCA-10, 1937); Reliance Investment Com- 
pany, CCH Dec. 6892, 22 BTA 1287 (1931). 
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poration in connection with a reorganization, 
the basis shall be the same as it would be 
in the hands of the transferor. Applying 
Section 113(a)(7) to the illustrated reor- 
ganizations, the basis of Y corporation for 
the X stock received in the clause (B) re- 
organization is $10,000, the basis of such 
stock in the hands of the X stockholders 
from whom acquired, and the basis of Y for 
the assets acquired from X in the clauses 
(A), (C) and (D) reorganizations is $10,000, 
the amount of X’s basis for such assets. 
The postponed $5,000 gain is recognized if 
Y sells the stock or assets for $15,000, the 
fair market value thereof. 


Y’s basis determined under Section 113 
(a)(7) is referred to as a substituted basis, 
just as is the basis of X determined under 
Section 113(a)(6). In contrast to Section 
113(a)(6) which substitutes the basis of dif- 
ferent property in the hands of the same 
taxpayer, Section 113(a)(7) substitutes the 
basis of the same property in the hands of 
a different taxpayer. 


Transfers to Corporation Controlled 
by Transferor 


In contrast to the somewhat limited ev- 
eryday applicability of the corporate reor- 
ganization provisions, Section 112(b)(5) is 
encountered upon the formation of even the 
simplest corporation. For example, S forms 
X corporation, acquiring all of its capital 
stock in exchange for property having a 
value of $1,500 and a basis to S of $1,000. 
The stock received by S has a value equal 
to the $1,500 value of X’s underlying assets 
acquired from S. 


Having received property (X stock) with 
a fair market value of $1,500 in exchange 
for property having an adjusted basis of 
$1,000, S realizes a gain of $500, and the 
gain is recognized unless specifically pre- 
cluded by Section 112(b)(5) which reads: 


“No gain or loss shall be recognized if 
property is transferred to a corporation by 
one or more persons solely in exchange for 
stock or securities in such corporation, and 
immediately after the exchange such person 
or persons are in control of the corporation; 
but in the case of an exchange by two or 


% Section 112(b)(5) contains an additional 
sentence, discussed below, relating to the 
assumption of liabilities. For the meaning of 
control, see footnote 6, above. 

1% For a review of this and other problems 
connected with Section 112(b)(5), see Best, 


Tax-Free Exchanges 


more persons this paragraph shall apply 
only if the amount of the stock and securi- 
ties received by each is substantially in pro- 
portion to his interest in the property prior 
to the exchange.” 


The provision is sufficiently broad to cover 
the ordinary formation of a corporation by 
one person, since there is a transfer of prop- 
erty solely in exchange for stock and, im- 
mediately after the exchange, the transferor 
is in control of the corporation. Anything 
other than stock received in the incorpora- 
tion must qualify as “securities” and short- 
term notes are not securities.” 


If the transfer to a corporation is by two 
or more persons, there is the added require- 
ment that the amount of stock and securi- 
ties received by each must be substantially 
in proportion to his interest in the property 
prior to the exchange. This requirement 
disqualifies an incorporation where A and B 
each transfer to X corporation property 
worth $1,500 if A receives sixty per cent and 
B receives forty per cent of X’s stock and 
securities in exchange for the property. 


The stockholders’ basis for stock acquired 
in a tax-free incorporation under Section 
112(b)(5) is the substituted basis of the 
property exchanged. Such basis is deter- 
mined under Section 113(a)(6), the same 
basis section applicable to the previously 
discussed tax-free exchange provisions. For 
example, if S, upon the incorporation of X, 
receives all the stock of X in exchange for 
property having a fair market value of $1,500 
and an adjusted basis of $1,000, the $500 
gain realized by S is not recognized; but 
S’s basis for the X stock is the $1,000 sub- 
stituted basis of the property transferred 
rather than the $1,500 actual value of the 
stock. The postponed $500 gain will be rec- 
ognized if S dissolves the corporation and 
receives assets worth $1,500 upon liquida- 
tion or if S sells the stock for $1,500. 


There being two sides to every exchange, 
what basis does X corporation obtain for 
the property acquired from S in exchange 
for the issuance of its own shares? Section 
113(a)(6) is expressly inapplicable.” While 
Code Section 113(a)(7) establishes the ba- 
sis of property acquired by a corporation by 
the issuance of its own shares, the section 
is limited to acquisitions in connection with 


‘* ‘Securities’ in Section 112(b),’’ TaxEs—The 
Tax Magazine, April, 1950, p. 315, and Haddad, 
“Some Recent Developments Under Section 
112(b)(5),’’ TAXES—The Tax Magazine, Decem- 
ber, 1950, p. 1097. 

17 See footnote 12. 
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a reorganization, and a Section 112(b)(5) 
exchange does not involve a reorganization. 


Basis of property acquired by a corpo- 
ration by the issuance of its stock or se- 
curities in connection with a transaction 
described in Section 112(b)(5) is expressly 
covered by Section 113(a)(8) which pro- 
vides that the basis shall be the same as it 
would be in the hands of the transferor. The 
basis so determined is a substituted basis 
similar to the substituted basis established 
under Section 113(a)(7). 


Exchanges Not Solely in Kind 


Section 112(b) is entitled “Exchanges 
Solely in Kind,” and Sections 112(b)(1) 
through 112(b)(5) provide for the nonrec- 
ognition of gain or loss upon the exchange 
of specified property solely for specified 
property. In many exchanges otherwise quali- 
fying under these sections, money or prop- 
erty is received in addition to the property 
specified in the tax-free exchange provisions. 
Such money or other property is commonly 
referred to as “boot.” For example, sup- 
pose, in the previously considered hypothet- 
icals, that boot is received as follows: 


(1) T in the Section 112(b)(1) exchange 
receives a truck worth $1,300 plus $200 in cash 
in exchange for the truck having a basis of 
$1,000 and a fair market value of $1,500. 


(II) S in the Section 112(b)(2) exchange 
receives Class B preferred stock worth 
$1,300 plus $200 in cash in exchange for the 
Class A preferred stock having a basis of 
$1,000 and a fair market value of $1,500. 


(III) S in the Section 112(b)(3) clause 
(A) reorganization receives Y corporation 
stock worth $1,300 plus $200 in cash in 
exchange for the X corporation stock 
having a basis of $1,000 and a fair market 
value of $1,500. 


(IV) S in the Section 142(b)(5) incor- 
poration receives X corporation stock worth 
$1,300 plus short-term notes for $200 in ex- 
change for property having a basis of $1,000 
and a fair market value of $1,500. 


Upon each such exchange, T or S real- 
izes a gain of $500 which is the excess of 
the $1,500 received ($1,300 truck or $1,300 
in stock, plus $200 in cash) over the $1,000 


1%8 Neither does the situation include a clause 
(D) reorganization. Receipt of boot does not 
disqualify a clause (D) reorganization, but 
there would be no occasion for receiving money 





basis of the property exchanged. Since the 
exchanges are not solely in kind, the pro- 
visions of Section 112(b) are inapplicable, 
and all of the $500 gain is recognized unless 
prevented by some other provision. Such 
other provision is Section 112(c) (1) providing: 


“(1) If an exchange would be within 
the provisions of subsection (b) (1) (2), 
(3), or (5), ... of this section if it were not 
for the fact that the property received in 
exchange consists not only of property per- 
mitted by such paragraph ... to be received 
without the recognition of gain, but also of 
other property or money, then the gain, if 
any, to the recipient shall be recognized, but 
in an amount not in excess of the sum of 
such money and the fair market value of 
such other property.” 


In situation (I) above, T’s $500 gain is 
recognized to the extent of the $200 cash 
received. Likewise, in situations (II) and 
(III), S’s $500 gain is recognized to the 
extent of the $200 cash received. Assum- 
ing that the notes received by S in situation 
(IV) have a fair market value equal to their 
face amount, S’s $500 gain is recognized to 
the extent of the $200 in notes. In each 
case, the boot sections preclude recognition 
of $300 of the realized gain. 


It is to be noted that clauses (B) and 
(C) reorganizations are not included in sit- 
uation (III).% Section 112(c)(1) applies 
where boot is received in a reorganization 
exchange otherwise within Section 112(b) 
(3). An exchange is not otherwise within 
the section unless there is a reorganization, 
and a clause (B) or (C) reorganization ex- 
ists only if the acquisition by one corpora- 
tion is in exchange solely for its voting stock. 
If Y corporation exchanges money or other 
property, in addition to its voting stock, in 
return for X stock or in return for the assets 
of X corporation, the transaction cannot 
qualify as a clause (B) or (C) reorganiza- 
tion. Unless the transaction qualifies as a 
clause (A) reorganization, the boot sections 
do not apply and the $500 gain realized by 
S is fully recognized. 


While the boot sections provide for the 
recognition of gain to the extent of the boot 
received in otherwise tax-free exchanges, 
Section 112(e) prevents the recognition of 
any loss where boot is received. The pur- 


boot in such a recognition, although boot might 
well take the form of short-term notes such as 
in the Section 112(b)(5) exchange in situation 
(IV). 
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pose of not recognizing losses in boot trans- 
actions is to eliminate the incentive for ar- 
ranging boot in exchanges resulting in losses. 


What is the effect of boot upon the basis 
of the property acquired in the illustrated 
exchanges wherein T and §S realize $500 
gains, $200 being recognized and $300 not 
recognized? To be consistent with the the- 
ory that unrecognized gain is postponed 
rather than eliminated, the truck received 
by T and the stock received by S should 
be assigned a basis which will result in a 
recognized gain of $300 if T or S sells the 
truck or stock for $1,300, its fair market 
value when received in the partially tax- 
free exchange. 


The desired $300 gain is produced if the 
truck and stock take the $1,000 basis of the 
property exchanged, and such is the basis 
established by Section 113(a)(6) which cov- 
ers boot transactions as well as exchanges 
solely in kind. As previously noted, the sec- 
tion provides that the basis of the property 
acquired shall be the substituted basis of the 
property exchanged. A clause of the sec- 
tion not heretofore considered is applicable 
where money boot is received. The clause 
provides that the substituted basis of the 
property exchanged shall be decreased in the 
amount of any money received by the taxpayer 
and increased in the amount of gain to the 
taxpayer that was recognized upon the ex- 
change. Where, as in the foregoing situa- 
tions, the realized gain ($500) exceeds the 
money boot ($200), the decrease in the 
amount of money received is cancelled by a 
corresponding increase in the amount of 
gain recognized, leaving unchanged the sub- 


stituted basis of $1,000. 


The substituted basis is affected by such 
adjustments when the money received ex- 
ceeds the realized gain. If S, in pursuance 
of a plan of reorganization, exchanges X 
corporation stock having a $1,000 basis and 
$1,500 fair market value for Y corporation 
stock worth $900 plus $600 in cash, S real- 
izes a gain of $500. Under Section 112(c) 
(1), the $500 gain is fully recognized, since 
gain is recognized to the extent of the boot 
and the boot exceeds the gain. Basis Sec- 
tion 113(a)(6) requires that the substituted 
basis of $1,000 be decreased by $600 (the 
amount of money received) and then in- 
creased by $500 (the amount of the gain 
recognized), leaving a basis for the Y stock 
of $900, which is a sum equal to the value 
of the Y stock when received by S in the ex- 


Tax-Free Exchanges 


change. If S sells the Y stock for $900, no gain 
will be recognized and no gain should be recog- 
nized, because all the realized gain was recog- 
nized upon S’s acquisition of the stock. 


If a loss rather than a gain is realized in 
a boot transaction, the adjustments to the 
substituted basis required by Section 113 
(a) (6) may result in a basis equal to neither 
the substituted basis of the property trans- 
ferred nor the fair market value of the prop- 
erty received. For example, S, in pursuance 
of a plan of reorganization, exchanges X 
corporation stock having a $1,500 basis and 
$1,000 fair market value for Y corporation 
stock worth $800, plus $200 in cash, On the 
exchange, S realizes a loss of $500, none oi 
which is recognized because Section 112(e) 
precludes the recognition of loss in boot 
transactions. Unrecognized loss as well as 
unrecognized gain should be postponed 
rather than eliminated. For this reason, S’s 
basis for the Y stock should be such that a 
loss of $500 will be recognized if S sells the 
stock for $800, its value when received. A 
basis of $1,300 produces the desired loss of 
$500, and $1,300 is the basis derived under 
the adjustments required by Section 113(a) 
(6). Such adjustments decrease S’s $1,500 
substituted basis by $200, the amount of 
money received, leaving a basis of $1,300. 


Effect of the boot is not changed if the 
boot is property other than money or other 
property plus money. Under boot Section 
112(c)(1), gain is recognized to the extent 
of the sum of the money received and the 
fair market value of the other property. Basis 
Section 113(a)(6) provides that if the prop- 
erty acquired consists in part of the type of 
property permitted to be received without 
the recognition of gain or loss and in part 
of other property, the derived basis shall 
be allocated between the properties (other 
than money) received, and for the purpose 
of the allocation, there shall be assigned to 
such other property an amount equivalent 
to its fair market value at the date of the 
exchange. 


Such allocation of basis to the other prop- 
erty has the same effect upon the basis of 
the permitted property as would the receipt 
of an equivalent amount of cash. To illus- 
trate, S, in pursuance of a plan of reor- 
ganization, exchanges X corporation stock 
having a $1,000 basis and $1,500 fair market 
value for Y corporation stock worth $1,200, 
other property worth $200 and $100 in cash. 
Of the $500 gain realized by S on the ex- 
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change, $300 is recognized under Section 
112(c)(1) while $200 of the gain is not rec- 
ognized. Under the basis sections, the Y 
stock takes the $1,000 substituted basis of 
the X stock, which basis is decreased in the 
amount of the money received ($100) and 
increased in the amount of the gain recog- 
nized ($300), leaving a basis of $1,200. After 
allocating $200 of the $1,200 to the other 
property, $1,000 remains as the basis for the 
Y stock, and $1,000 is the basis obtained if 
the boot is $300 in cash. 


Section 112(c) has a second paragraph 
which taxes as a dividend any boot distributed 
in pursuance of a plan of reorganization if 
the boot has the effect of the distribution 
of a taxable dividend. Should the boot 
received by T and S fall within Section 
112(c)(2), the boot is taxed as ordinary 
income rather than as a capital gain. 


Gain of Corporation 
from Exchanges Not Solely in Kind 


In a clause (A) merger of X corporation 
into Y corporation, X transfers to Y all of 
its assets, having a fair market value of 
$15,000 and a basis to X of $10,000, in ex- 
change for Y stock worth $13,000, plus $2,000 
in cash. Pursuant to the plan of reorgani- 
zation, X distributes the Y stock and $2,000 
cash to X’s stockholders in exchange for 
their X stock. In a clause (D) reorgani- 
zation, X corporation transfers to Y corpo- 
ration a portion of its assets, having a fair 
market value of $15,000 and a basis to X 
of $10,000, in exchange for all of Y’s capital 
stock, worth $13,000, plus short-term notes 
in the amount of $2,000. On each such ex- 
change, X corporation realizes a gain equal 
to the $5,000 difference between the $15,000 
in Y stock and cash or notes received and 
X’s $10,000 adjusted basis for the assets or 
property transferred to Y.” 


Above-discussed Section 112(c) does not 
include corporate exchanges of property 
for stock which would fall within Section 
112(b) (4) if it were not for the boot.” Such 
exchanges are covered by Section 112(d) 
providing that if the corporation receiving 








1” Subject to the possible exception mentioned 
in footnote 8 in regard to clause (A) reorgani- 
zations. 

20 Section 112(c) expressly refers to exchanges 
within Section 112(b)(1), 112(b)(2), 112(b)(3) 
or 112(b)(5), skipping Section 112 (b)(4). 
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the boot distributes it in pursuance of the 
plan of reorganization, no gain to the cor- 
poration is recognized, but if the boot is not 
so distributed, the gain, if any, to the corpora- 
tion is recognized to the extent of the boot. 


Under Section 112(d), no gain is recog- 
nized to X in the clause (A) reorganization, 
because X distributed the $2,000 boot to its 
stockholders in pursuance of the plan of reor- 
ganization. The $2,000 boot passed on to X’s 
stockholders causes recognition, under Sec- 
tion 112(c), of any gain realized by the stock- 
holders in an amount equal to such boot. 
The $5,000 gain realized by X in the clause 
(D) reorganization is recognized to the ex- 
tent of the $2,000 in notes, since the boot 
was not distributed to X’s stockholders. 


The gain recognized by X in the clause 
(D) reorganization has an effect upon Y’s 
basis for the property acquired from X. In 
accordance with an adjustment required by 
Section 113(a)(7), Y’s $10,000 substituted 
basis for the property is increased in the 
amount of gain recognized to X, the trans- 
feror.” Clauses (B) and (C) reorganizations 
are not covered by Section 112(d) because, 
as noted above, receipt of boot completely 
disqualifies such reorganizations. 


Assumption of Liabilities 
in Tax-Free Exchanges 


T owns property, worth $25,000, which 
was purchased in a prior year for $15,000; 
$8,000 of the $15,000 purchase price has been 
paid in cash and the $7,000 balance is se- 
cured by a mortgage. T, an individual in a 
Section 112(b)(5) incorporation, or T, a 
corporate party to a Section 112(b) (4) clause 
(A), (C) or (D) reorganization, transfers 
the property to X corporation in exchange 
for X stock having a fair market value equal 
to the $18,000 equity value of the property 
($25,000 fair market value less $7,000 mort- 
gage). As part of the transaction, X corpo- 
ration assumes the $7,000 mortgage. 


On the exchange, T realizes a gain of 
$10,000 which is the difference between T’s 
$15,000 basis for the property and the $25,000 


CCH Dec. 7228, 41 BTA 533 (1940). 











21 The basis is not increased in the amount 
of gain recognized to X’s stockholders where 
X avoids recognition of gain by distributing 
the boot to its stockholders, as in the clause 
(A) reorganization. Schweitzer & Conrad, Inc., 
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received in exchange ($18,000 in stock plus 
assumption of the $7,000 mortgage). In 
the case of U. S. v. Hendler* the Supreme 
Court held that the assumption of a liability 
by the transferee amounts to the receipt of 
boot by the transferor. If such a holding is 
applied to the illustrations, the $10,000 gain 
realized by T is recognized, under Section 
112(c) or 112(d), to the extent of the $7,000 
mortgage, and the $10,000 gain is fully rec- 
ognized if nonrecognition depends upon 
qualification as a clause (C) reorganization, 
because the receipt of boot from Y corpo- 
ration prevents such qualification. 


Since the assumption of liabilities is a 
common feature in many business trans- 
actions which otherwise would fall under 
Sections 112 (b) (4) and 112 (b) (5), the 
Hendler case considerably limits the utility 
of the tax-free-exchange provisions. To 
nullify the effect of the decision, the Rev- 
enue Act of 1939% made the following 
amendments to Section 112: 


(I) Added Section 112 (k) which pro- 
vides that where an exchange is otherwise 
within Section 112 (b) (4) or 112 (b) (5), 
the assumption of a liability or the acquisi- 
tion of property subject to a liability shall 
not be considered as “other property or 
money” within the meaning of Section 112 
(c), 112 (d) or 112 (e) and shall not prevent 
the exchange from being within the provi- 
sions of Section 112 (b) (4) or 112 (b) (5).* 


(II) Amended Section 112 (g) (1) by 
separating clause (C) into clauses (C) and 


- (D) and adding to clause (C) the provision 


that “in determining whether the exchange 
is solely for voting stock the assumption by 
the acquiring corporation of a liability of 
the other, or the fact that property acquired 
is subject to a liability, shall be disregarded.” 


(III) Added the last sentence to Sec- 
tion 112 (b) (5) stating that for the purpose 
of determining whether the amount of stock 
or securities received by each of several 
transferors is in the required proportion, 
the amount of the liability shall be con- 


2 Where property is acquired subject to a 
mortgage (whether or not the mortgage is 
assumed), the unadjusted basis of the property 
includes the amount of the mortgage. If the 
property is later sold subject to the mortgage, 
the amount of the mortgage is considered as 
part of the purchase price received for the 
property. Crane v. Commissioner, 47-1 vustc 
7 9217, 331 U. S. 1 (1947). 

23 38-1 ustc f 9215, 303 U. S. 564 (1938). Even 
if the transferee does not assume the liability 


Tax-Free Exchanges 


sidered as stock or securities received by 
the transferor. 


Under the foregoing Hendler amend- 
ments, none of the $10,000 gain is recog- 
nized to T. 


Such nonrecognition of gain creates a 
basis problem under Section 113 (a) (6) 
which provides that T’s basis for the X 
corporation stock shall be the substituted 
basis of the property exchanged, with cer- 
tain adjustments where boot is received. 
The $7,000 unpaid mortgage is included m 
T’s $15,000 basis for the property; therefore, 
a substituted basis of $15,000 gives T a basis 
for the stock which is $7,000 more than the 
$8,000 actually paid by T for the property. 
With a $15,000 basis for the stock, T has a 
recognized gain of $3,000 upon a subsequent 
sale of the stock for $18,000 (the equity 
value of the underlying assets), which gain 
is $7,000 less than the unrecognized $10,000 
gain realized by T in the tax-free exchange. 


The proper basis for the X stock is $8,000, 
which would give T the appropriate $10,000 
gain upon a subsequent sale of the stock for 
$18,000. To procure a proper basis, the 
Revenue Act of 1939,¥ in addition to the 
above-mentioned amendments, inserted a 
sentence in Section 113 (a) (6) which states 
that the assumption of a liability or ac- 
quisition of property subject to a liability 
shall, for the purpose of Section 113 (a) 
(6), be considered as money received by the 
taxpayer upon the exchange. Since the first 
sentence of Section 113 (a) (6) decreases 
the substituted basis by the amount of any 
money received, T’s $15,000 substituted basis 
is decreased by the amount of the $7,000 
mortgage assumed by X, leaving T with a 
basis of $8,000 for the X stock. 


It should be noted that Section 112 (k) 
does not cover Section 112 (b) (1) ex- 
changes. Consequently, if T exchanges the 
mortgaged property for similar unencum- 
bered property worth $25,000 and the trans- 
feree assumes or takes the property subject 
to the $7,000 mortgage, T’s gain of $10,000 
is recognized, under Section 112 (b) (1), 
to the extent of $7,000.” [The End] 


on the property, the amount of the liability 
is considered boot to the transferor. Allen, 
CCH Dec. 16,288, 10 TC 413 (1948). 

% Section 213. 

2% Code Section 112(k) contains an exception 
if the principal purpose of the assumed or 
acquired liability is to avoid income taxes. 

% Section 213(d). 

27 Allen, footnote 23. 














































































































































































































Advantages of Nonresident Aliens 


Nonresident aliens are a favored group. 
They can speculate and engage in various 
types of transactions and make substantial 
profits, none of which will result in the pay- 
ment of any tax to the United States gov- 
ernment. However, if a United States citizen 
or a resident of the United States engages 
in a similar transaction here, it will result 
in a tax running anywhere from nineteen to 
seventy or more per cent. For example, Mr. 
Joe lives in Europe. He has never been in 
the United States and doesn’t intend to come 
here, but he’d like to keep some of his money 
in the United States for safekeeping. He 
opens an account with a stockbroker and occa- 
sionally buys and sells stocks. A profit results. 
He considers the transaction as a capital 
transaction and does not have to report 
the profit as income or pay any tax on it, 
because he is not in business here. On 
the contrary, John Q. Public who lives 
here in the good old U. S. A. or is a 
citizen of this country, no matter where 
he lives, would have to pay income taxes 
up to twenty-five per cent on the profit that was 
made if he engaged in similar transactions. 

All during the war years, many nonresident 
aliens who were in the United States had a 
proverbial field day. They bought and sold real 
estate; they bought and sold stocks and bonds; 
they did a great many things; but as Regula- 
tions 111, Section 29.212-1, says: 

ss His taxable income does not 
include profits derived from the effecting 
of transactions in the United States in 
stocks, securities, or commodities (includ- 
ing hedging transactions) through a resident 
broker, commission agent or custodian, or 
profits derived from the sale within the 
United States of personal property or real 
property located therein. . . .” 


New Trends in Legal Thinking 


It would be nice if United States resi- 
dents could avoid income taxation that 
easily. Rather, the contrary is true. In- 
come tax laws did not come on the books 
constitutionally until 1913. " Prior to that 
time, several had been tried, but they were 
declared unconstitutional or expired. In 
1913, the constitutional amendment was 
adopted. At first, exemptions were high 
and tax rates were low. With the passing 
of time, the opposite was true. Early tax cases 
follow the basic law fairly well. The basic 
law, fundamentally, is made up of rules of 
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common law which have been developed 


Over many centuries. Income tax law has 
gradually changed all that. Instead of 
income tax laws being construed by com- 
mon concepts of law as understood by 
lawyers generally, a new trend of thinking 
has come into play. The tax laws say 
that if you do certain things, there is no 
tax. If you do not do them, you'll find the 
Commissioner of Internal Revenue breathing 
heavily on your neck and telling you what 
the amount of tax will be, and the court 
will probably uphold the Commissioner. 
Businessmen will form corporations, make 
complex agreements and comply with all 
the rules in the book. State law will 
recognize what they have done. Probate 
courts will stand by them. The entire 
business world will recognize the existence 
of the facts before its eyes, but the Com- 
missioner of Internal Revenue won’t, and 
he has a friend over at the court. If the 
subconscious philosophy of the judge who 
hears the case is heartily to support the 
government policy of raising large reve- 
nues to cover the spending program, the 
judge will tend to agree that the largest 
tax should be imposed and collected. If 
the judge is basically against taxation or 
large government spending, he will tend 
to favor the taxpayer and not see any tax 
due. The judges are thoroughly honest 
and well intentioned. Nonetheless, like all 
humans, they have their views and attitudes. 
In some jurisdictions, taxpayers get better 
breaks than in others. The Court of Appeals 
for the Sixth Circuit is a notable example 
of a jurisdiction that favors taxpayers. 

When the government and the taxpayer can- 
not agree on a particular question of tax liabil- 
ity, the taxpayer can have the question decided 
in one of two ways. He can refrain from pay- 
ing the tax and have the Tax Court decide the 
issue, or he can pay the tax and have the United 
States district court hear the case. In the dis- 
trict court, the taxpayer can have a jury; in the 
Tax Court, no. Since juries tend to favor the 
taxpayer, this is the best place to go; but it 
means laying out the tax in advance, and who 
likes to do that? 

From what has been said, the taxpayer 
can well realize the trials and tribulations 
he must go through. We know taxes are 
here to stay. The real trick is to find out 
how to enjoy them as we pay them. As 
long as income taxes are with us, taxpayers 
will have their nightmares and that is why 
tax attorneys are necessary. [The End] 
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New Colonial Ice Company, Inc. 
v. Helvering 

If a Cat Can Have Nine Lives, 
How About a Taxpayer? 


Tax Classics e e by Robert S. Holzman 


Adjunct Professor, New York University Graduate School of Business Administration 





a) Y EMPIRE IS AN EMPIRE of the 

living; my people is a living people 
and not dead. Thou are out of place here.” ? 
Thus spake Augustus? to Lazarus, who had 
been raised from the dead.* May the Com- 
missioner of Internal Revenue similarly dis- 
miss from his empire a dead corporation 
that has been resurrected ? 


The Colonial Ice Corporation became 
financially involved, to the end that a cred- 
itors’ committee had to step in. The com- 
mittee formed a new corporation, very 
conveniently entitled New Colonial Ice 
Company, Inc., which took over the assets 
and business of (Old) Colonial.t A part of 
New Colonial’s stock went to the old com- 
pany and thence to the latter’s stockholders. 
The new company subsequently sought to 
deduct an operating loss of the old. “Mustn’t 
touch,” rebuked the Commissioner; “that’s 
not yours.” “But for all practical purposes, 
we are a continuation of the old company,” 
argued the corporation, “and disregarding 
the legal fiction, New Colonial is the same 
taxpayer as the predecessor.” “Just where 
does the statute authorize you to take the 
deduction?” questioned the Commissioner. 
“Are you the taxpayer that suffered the 
loss? Is not the deduction personal and 
therefore frozen to the ice company that 
sustained it?” 


On May 28, 1934, Mr. Justice Van 
Devanter read the opinion of the Su- 
preme Court: ° 


“The power to tax income like that of 
the new corporation is plain and extends to 
the gross income. Whether and to what 
extent deductions shall be allowed depends 
upon legislative grace; and only as there is 


1Leonid Andreyev, ‘‘Lazarus,’’ When the 
King Loses His Head and Other Stories (New 
York, International Book Publishing Company, 
1920), p. 156. 

2 According to Andreyev. Elsewhere the em- 
peror was identified as Gaius, nicknamed Cali- 
gula. See Eugene O'Neill, Lazarus Laughed 
(New York, Boni & Liverright, 1927), p. 54. 


Tax Classics 


clear provision therefor can any particular 
deduction be allowed 


“Obviously, therefore, a taxpayer seeking 
a deduction must be able to point to an ap- 
plicable statute and show that he comes 
within its. terms 


“When Section 204 (b) is read with the 
general policy of the statutes in mind, as it 
should be, we think it cannot be regarded 
as giving any support to the deduction here 
claimed Its words are plain and 
free from ambiguity. Taken according to 
their natural import they mean that the tax- 
payer who sustained the loss is the one to 
whom the deduction shall be allowed. Had 
there been a purpose to depart from the 
general policy in that regard, and to make 
the right to the deduction transferable or 
available to others than the taxpayer who 
sustained the loss, it is but reasonable to 
believe that purpose would have been clearly 
expressed. And, as the section contains 
nothing which even approaches such an ex- 
pression, it must be taken as not intended 
to make such a departure. 


“We come then to an alternative conten- 
tion that, even though the section be not as 
broad as claimed, the deduction should be 
allowed, because ‘for all practical purposes 
the new corporation was the same entity 
as the old one and therefore the same tax- 
payer’. This is not in accord with the view 
on which the stockholders and creditors 
proceeded when the new company was 
brought into being. They deserted the old 
company and turned to the new one because 
they regarded it as a distinct corporate en- 
tity and therefore free from difficulties at- 
tending the old one. Having sought and 


8 John 11:44. 

4 Not to be confused with Old Colony Trust 
Company et al. v. Commissioner, 1 ustc { 408, 
279 U. S. 716 (1929). See ‘‘Tax Classics,’’ 
1949—X, TAxES—The Tax Magazine, October, 
1949, pp. 922-925. 

54 ustc { 1292, 292 U. S. 435 (1934). 



































































































































































reaped the advantages incident to the 
change, it well may be that they would 
encounter some embarrassment in now object- 
ing to an incidental and remote disadvan- 
tage such as is here in question. But, be 
this as it may, we are of opinion that in law 
and in fact the two corporations were not 
identical but distinct. This was plainly 
implied in the transfer of the assets and busi- 
ness from one to the other. That transac- 
tion was voluntary and contractual, not by 
operation of law. Thereafter neither corpo- 
ration had any control over the other; the 
old corporation had no interest in the assets 
or business, and the chance of gain and 
the risk of loss were wholly with the new 
one. Thus the contention that the two 
corporations were practically the sarhe en- 
tity and therefore the same taxpayer has 
no basis, unless, as the petitioner insists, 
the fact that the stockholders of the two 
corporations were substantially “the same 
constitutes such a basis. 


“As a general rule a corporation and its 
stockholders are deemed separate entities 
and this is true in respect to tax problems. 
Of course, the rule is subject to the qualifi- 
cation that the separate identity may be dis- 
regarded in exceptional situations where it 
otherwise would present an obstacle to the 
due protection or enforcement of public or 
private rights. But in this case we find no 
such exceptional situation—nothing taking 
it out of the general rule. On the contrary 
we think it a typical case for the applica- 
tion of that rule.” 


66". HE LEADING DECISION is New 

Colonial Ice Company v. Helvering.”* 
“There seems to be little doubt that a suc- 
cessor taxpayer, whether an individual or 
corporation, cannot take a deduction for a 
net operating loss suffered by its prede- 
cessor. This conclusion is based on the 
Supreme Court decision in New Colonial Ice 
Co. v. Helvering.”" “[1I]t may be arguable 
under certain existing decisions that a suc- 
cessor by statutory merger or consolidation 
should stand in the shoes of the predecessor 
for this purpose This problem as 
to permitting a true successor corporation 





*Leslie M. Rapp, ‘Current Problems with 
Carry-Backs and Carry-Overs Following Cor- 
porate Reorganizations,’’ Proceedings of the 
New York University Sixth Institute on Fed- 
eral Taxation (Albany, Matthew Bender & 
Company, Inc., 1948), p. 327. 

™ David Susser, ‘‘Tax Consequences of the 
Net Operating Loss Deduction,’’ 5 Tax Law 
Review, January, 1950, p. 211. 

8 Norris Darrell, ‘‘How Long Should the Ac- 
counting Period Be for Corporate Income Tax 
Purposes ?’’ How Should Corporations Be 
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to use its predecessor’s net operating loss 
carry-forward is not an isolated one.” * 


Two companies combined to form a new 
corporation, which could not assume the 
loss carry-over of a predecessor. “We have 
here a new corporation that came into ex- 
istence as a result of the merger of the two 
corporations, only one of which suffered in 
1927 the loss which the new corporation is 
claiming to charge against its income for 
the year 1928. We believe the case is ruled 
by New Colonial Ice Co. v. Helvering 

.”*® Three corporations consolidated 
to form a new company, which could not 
deduct predecessor losses. “Had there 
been a merger in which an existing corpora- 
tion continued its existence, the other cor- 
poration or corporations being subsidiaries 
of the main corporation and being merged 
into it a different question might 
be presented. Such was not the case here. 
The three separate and independent corpo- 
rations went out of business and were dis- 
solved, and the petitioner, a new corporation, 
was formed to take over the assets and 
business of the three. The new corporation 
was an entirely different and separate en- 
tity, and therefore a different taxpayer.” ” 


During a taxable year, a Louisiana corpo- 
ration took over the assets and business of 
a Delaware corporation. The former argued 
that “for income tax purposes the business 
operations of the two corporations should 
be treated as one during the whole of the 
taxable year 1928 that for all prac- 
tical purposes the corporate entity remained 
the same, that throughout the year there 
was but a single taxpayer which in effect 
had done nothing more than changed its 
name. This contention and the theory upon 
which it is based may not, in our opinion, 
be sustained but must be rejected, in view 
of the recent decision of the Supreme 
Court in New Colonial Ice Co. v. Helvering 
, .’% An unsuccessful New York 
corporation reincorporated in Maryland, 
moving its factory to Baltimore. “The new 
corporation had the same officers, the same 
stockholders in the same proportions, and 
carried on the same business as the old. 
The new corporation was organized, because 





Taxed? (New York, Tax Institute, Inc., 1947), 
p. 135. 

°Smucker v. Keystone Stores Corporation, 
35-1 ustc { 9360, 12 F. Supp. 286 (DC Pa., 1935); 
aff'd 36-2 ustc { 9326, 83 F. (2d) 1010 (CCA-3, 
1936). 

1° Brandon Corporation v. Commissioner, 1934 
CCH { 9363, 71 F. (2d) 762 (CCA-4, 1934). 

11 Shreveport Producing & Refining Company, 
Inc. v. Commissioner, 1934 CCH { 9373, 71 F. 
(2d) 972 (CCA-5, 1934). 
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it was more expedient that the business be 
carried on by a Maryland corporation, in 
that the officers were all residents of Mary- 
land, the business was conducted there, for- 
eign corporation taxes were eliminated, 
credit was more easily obtained in Mary- 
land, and there were statutory advantages 
in case of litigation.” But on authority of 
the New Colonial case, the Maryland corpo- 
ration could not utilize the predecessor’s 
loss.” A Delaware corporation took over 
a New York company of the same name. 
“The change from a New York to a Dela- 
ware corporation was made because the cor- 
porate taxes, under the laws of Delaware, 
were less than those under the laws of 
New York. There was no change in the 
stockholders . . . . The conten- 
tion of the petitioner that it had the right 
to offset the two months’ net losses of the 
New York corporation against the ten 
months’ net income of the Delaware corpo- 
ration cannot be sustained, in view of the 
decision of the Supreme Court in New 
Colonial Ice Company, Inc. v. Commissioner 

”% A Delaware corporation, the 
business of which was solely in Pennsylvania, 
reincorporated in the latter state (common- 
wealth). “The taxpayer has argued that 
the court should look through form and con- 
sider substance. We realize that this is 
the same economic interest, owned and oper- 
ated by the same individuals and with the 
same privileges, powers, and capital struc- 
ture. However, this case is governed by 
the rule of law declared in New Colonial 
Ice Company... ... .”™ 


The reason for the new corporation is im- 
material. A company was formed in Cali- 
fornia with both par and nonpar stock; a 
decision of a court of that state then held 
that corporations with such capitalization 
were not permitted. The company forth- 
with reincorporated in Nevada, where the 
state law did permit capitalization of the 
type forbidden by California. This rein- 
corporation was “for the sole and only pur- 
pose of preserving the stock structure 
adopted in California and which could not 
be maintained in California. ‘ No other mo- 
tive entered into the change, and the incor- 
poration in Nevada was not intended for, 
and did not result in any other benefit. . . 





There is no fact in the instant case which 
takes it out of the rule laid down by the 
Supreme Court in the New Colonial Ice 
Company Case.” Similarly, where a corpo- 
ration could not continue its existing capital 
structure under a court interpretation of the 
laws of that state, it could not argue that 
the formation of a new corporation else- 
where was mandatory, for which reason “the 
court may properly disregard the corporate 
fiction” of separate entities. The corpora- 
tion could have changed its capitalization 
to conform to state law.” 


ECAUSE of defaulted license fees, Kansas 

declared a corporation’s charter forfeited. 
The company officials at once applied to the 
state for a new charter. “Although no ma- 
terial changes were made in the stock own- 
ship, officers, directors or business carried 
on, the charter issued May 18, 1928, gave 
life to a new corporation and its existence 
commenced on that date It fol- 
lows that the new corporation is a distinct 
and separate taxable entity from the old 
corporation and the trustees for its cred- 
itors and stockholders and the new corpo- 
ration is not entitled to deduct losses 
incurred by its predecessors. See New 
Colonial Ice Co. v. Commissioner . . . .”™ 


A parent company and its subsidiary were 
merged, and the taxpayer argued that in 
effect the companies always had been a sin- 
gle corporation; hence the parent acquired 
nothing that could be taxed on the liqui- 
dation. “Appellee asks us to disregard the 
fact that, prior to the merger, appellee and 

[the other corporation] were separate 
entities . We do not think so 
New Colonial Ice Co. v. Helver- 

ing OE 
Even the peculiar language of a merger 
bill will not disturb this result. The Na- 
tional Banking Act of June 16, 1933, pro- 
vided that where two or more national 
banking associations merge, “the corporate 
existence of each of the constituent banks 
participating in such consolidation 
shall be merged into and continued in the 
consolidated national banking association, 
and the consolidated association shall be 
deemed to be the same corporation as each 
of the constituent institutions.” It was 





12 May Oil Burner Corporation v. Commis- 
Sioner, 1934 CCH { 9364, 71 F. (2d) 644 (CCA-4, 
1934). 

1%3Cem Securities Corporation v. Commis- 
sioner, 4 ustc § 1318, 72 F. (2d) 295 (CCA-4, 
1934). 

14 General Finance Company of Philadelphia, 
Pa. v. Commissioner, 36-2 ustc { 9466, 85 F. 
(2d) 846 (CCA-3, 1936). 






Tax Classics 


1% McLaughlin v. Purity Investment Company, 
35-1 ustc § 9102, 75 F. (2d) 30 (CCA-9, 1935). 

16 California Barrel Company, Inc. v. Com- 
missioner, 36-1 ustc 9080, 81 F. (2d) 190 
(CCA-9, 1936). 

11 Weber Flour Mills Company v. Commis- 
sioner, 36-1 ustc { 9207, 82 F. (2d) 764 (CCA-10, 
1936). 

18 Rogan v. Starr Piano Company, 44-1 ustc 
7 9126, 1389 F. (2d) 671 (CCA-9, 1943). 
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argued that Congress never intended that 
the resulting corporation under such a con- 
solidation should be considered as a new 
entity. The court disagreed: “The Comp- 
troller of the Currency certified that the 
petitioner and the _. [predecessor] 
had been ‘consolidated’ under the charter 
and title of the petitioner, within the pur- 
view of the National Banking Act, and ap- 
proved such consolidation . .. . The 
Comptroller of the Currency proceeded upon 
the theory that there was a consolidation 
within the meaning of the National Banking 
Act. The evidence does disclose that the 
petitioner is not the same ‘taxpayer’ which 
sustained the net loss in question . . .”.¥ 


HE COMMISSIONER has not been 

so successful under the excess profits 
tax. A parent corporation merged with a 
subsidiary, and the resulting company de- 
ducted the unused excess profits credits of 
its component corporations. The Commis- 
sioner, said the court, “at least can assert— 
as he does on the basis particularly of New 
Colonial Ice Co. v. Helvering—that the legal 
entity having the credit is now gone. ; 
That the corporation resulting from a 
merger takes on the obligations of its com- 
ponents directly by operation of law is clear 
on the authorities. Our conclusion 
that petitioner is entitled to the unused 
excess profits carry-overs of its component 
corporations seems to us, therefore, the 
reasonable interpretation of the statutory 
language. Moreover it seems to us the 
one which will carry out the evident statu- 
tory purpose, since it accords the privileges 
of the carry-over provisions to what is es- 
sentially a continuing enterprise, entitled 
to all their benefits in ameliorating other- 
wise harsh tax consequences of fluctuating 
profits or expanding business.” ” ; 







1” National Bank of the Republic of Chicago, 
CCH Dec. 8805, 31 BTA 680 (1934). 

2 Stanton Brewery, Inc. v. Commissioner, 
49-2 ustc 5941, 176 F. (2d) 573 (CA-2, 1949). 
2 The Pennsylvania Company for Insurances 








on Lives and Granting Annuities v. Commis- 


We often hear it said that we have to find a new source of 


If a corporation has an unavailed-of loss, 
may this same company use it to reduce sub- 
sequent profits from entirely unrelated ac- 
tivities? That depends upon the “sameness” 
of the corporate entity. Where there was 
good business reason for the arrangement, 
even though “the corporate name was 
changed, the locus of business was immedi- 
ately moved, the corporate stock was ac- 
quired by new owners, and the nature of 
the business was converted from the manu- 
facture and sale of gloves to the purchase 
and sale of jewelry,” if the “new business 
activity was authorized by the original cer- 
tificate of incorporation,” the enterprises 
“were the same corporate person for Fed- 
eral tax purposes” and losses as well as 
unused excess profits credits of the original 
phase of the business could be carried for- 
ward to the profits of the new activity.” 


Since somebody’s loss may reduce an- 
other’s gain under proper circumstances, 
such a loss may be a treasured thing to 
inherit. This concept has disturbed some 
jurists. 


“That a loss of one corpordtion becomes, 
on merger, an asset of another corporation 
is something of an anomaly. Yet we can 
see, as a matter of dollars and cents, that 
if a consolidated corporation may use the 
ante-merger losses of its constituents in re- 
duction of its own taxable gains, it thereby 
profits to the extent of its own gains and, 
correspondingly, its own taxes are reduced,” 
said one circuit judge, who nevertheless 
thought: “The idea that a loss is an ‘asset’ 
is a little hard to grasp.”* But the Bard’s 
imaginative powers were even up to the 
philosophy of loss carry-backs and carry- 
forwards; he clearly grasped the potentiali- 
ties of loss utilization. “Sweet are the uses 
oadvertity ... ”* 


sioner, 35-1 ustc { 9120, 75 F. (2d) 719 (CCA-3, 
1935). 

22 Alprosa Watch Corporation, CCH Dec. 
16,559, 11 TC 240 (1948). 


23 William Shakespeare, As You Like It, 


Act II, Scene I. 






government revenue. Actually there is only one source for all 
taxes, and that is the taxpayer. A new source is only another 


way of adding more load on him.—Idaho Tax Bulletin. 
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Books ... 


Uncle Sam, Financier 


Government Financing of Private Enter- 
prise. Douglas R. Fuller. Stanford Uni- 
versity Press, Stanford, California. 1948. 
206 pages. $3. 


The author, second vice president of the 
Northern Trust Company, originally under- 
took this work as a doctoral thesis for the 
Graduate Council of the George Washington 
University. Public participation in the financ- 
ing of private business, especially small busi- 
ness, has been a subject of controversy in 
banking, business and Congressional circles 
for a long time, and the author attempts to 
fit together and analyze the various aspects 
of the problem. 


Inadequate sources of capital, both equity 
and long-term loan capital, constitute gaps 
in private financing of small business, and 
Mr. Fuller appraises the experience of the 
past in presenting conclusions and sugges- 
tions for future government financing within 
the framework of our free economic system. 


Foreign experience in government help to 
the businessman is presented analytically 
and compared with events and trends in the 
United States. The functions of Recon- 
struction Finance Corporation loans to in- 
dustry are evaluated as they affect the 
American economy. Financial aid given to 
business during World War II is carefully 
traced and the experience gained is appraised. 
In summary, the author points out Congres- 
sional hostility to the expansion of govern- 
ment lending powers, but he indicates that 
the future may bring circumstances under 
which small business will be under a severe 
competitive handicap for lack of capital, and 
a resumption of large-scale aid to small 
business may become necessary, 


Handbook for Executors, Trustees 


Wills, Executors, and Trustees. William J. 
Grange, Walter R. Staub and Eugene G. 
Blackford, with the collaboration of G. 
Harold Blattmachr. The Ronald Press 
Company, 15 East 26th Street, New York 
10, New York. Revised edition, 1950. 546 
pages. $6. 


Books ... Articles 


.. Articles 


In this edition, the authors have revised 
and rewritten much of their previous book 
on the topic to take into account current 
laws and court decisions. New chapters 
have been added on the subjects of living 
trusts and life insurance trusts which are 
of timely importance. There is also a new 
chapter on the selection of the trustee, that 
considers the relative advantages of the indi- 
vidual and the corporation. 


An important point underlying the whole 
purpose of writing the book is the fact that 
many men accept the position of executor or 
trustee without realizing the liability to 
which they may be subjecting themselves. 
Ill-advised investments take on a greater 
importance when the assets invested are 
part of a trust instead of the personal assets 
of the one who chooses to do the investing. 


As stated in the preface, the authors have 
attempted “to embody in a single volume, 
and in readily accessible form, the informa- 
tion which fiduciaries, lawyers, accountants, 
and all other persons engaged in trust com- 
pany work with estates and trusts may rea- 
sonably require in the ordinary course of 
their duties. This book presents the basic 
facts and rules of law relating to wills and 
inheritance; how and why a will should be 
made; how the estates of deceased persons 
are administered; why and how trusts are 
made and their operation. ... There is also 
a detailed treatment of accounting for fidu- 
ciaries. The principles applicable to estate 
trust accounting are set forth, and the 
records to be kept and the account of pro- 
ceedings and other reports to be prepared 
are described and illustrated.” 


The statutes and practices of the State ot 
New York are used throughout as repre- 
sentative of those used in all the states. 
Local practices, for all forty-eight states, 
could not possibly be covered in one volume, 
but the underlying principles of the law are 
the same across the country. Therefore, 
an understanding of these will equip the trus- 
tee to meet any contingency that may arise. 


The book is divided into four parts, as 
follows: The Law of Wills and Intestacy, 
Administration of Estates, Trusts and 
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Trustees, and Accounting for Estates and 
Trusts. Scattered throughout is a thorough 
sampling of the forms required for this com- 
plex branch of the practice of law. 


Forty-Second Conference 
of the National Tax Association 


National Tax Association Proceedings of 
the Forty-second Annual Conference on Taxa- 
ation. National Tax Association, Box 
1799, Sacramento 8, California. 1950. 
619 pages. $6.75. 


Gathered here in one volume are the pro- 
ceedings of the National Tax Association 
conference held in Boston, September 19-22, 
1949, and the minutes of the annual meeting 
of the association held September 22. The 
text has been edited by Ronald B. Welch, 
secretary of the association. 

Topics covered in the general sessions 
and round-table discussions include: the 
effects of federal taxation on business, and 
the business viewpoint; trends in taxation 
and finance; reporting of withheld taxes; 
international tax problems; the effects of 
state and local taxes on business; equaliza- 
tion of property tax assessments; state and 
local tax administration; intergovernmental 
problems in taxation and finance; tax re- 
form in Japan; railroad valuation and allo- 
cation; the federal corporate net income tax; 
and budgetary implications of the Hoover 
Commission reports. 


A roster of membership in the association 
as of December 31, 1949, is appended. 


ARTICLES 


Corporate Income Tax Burden and Ef- 
fects . . . If tax incidence is defined as the 
effect of the tax in the short run and tax 
effects are defined as the consequences of 
the tax in the long run, the author concludes 
that it may be said that the incidence of the 
tax is on the common stockholder but its 
effects may also be on workers in the form 
of lower wages and on the consumer of the 
product in the form of higher prices.— 
Weston, “Incidence and Effects of the Cor- 
porate Income Tax,” National Tax Journal, 
December, 1949. 


Tax Settlements . The great ma- 
jority of tax controversies are settled ad- 
ministratively by the taxpayer’s execution 
of a Form 870. The legal effects and con- 
sequences of the execution of such forms amid 
the confusion engendered as the result of a 
series of recent cases are discussed in this 
article —Ohl, “Implications of Form 870 and 
Related Tax ‘Settlements’,” University of 
Pittsburgh Law Review, Winter, 1950. 
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Close-Held Stocks: Valuation 
Professor Rice examines the theory under 
which determinations of “value” have been 
left to the largely uncontrolled discretion 
of the Commissioner and the courts which 
directly review his determination. He also 
suggests a method to improve this valua- 
tion system for federal tax purposes.—Rice, 
“The Valuation of Close-Held Stocks: A 
Lottery in Federal Taxation,” University of 
Pennsylvania Law Review, February, 1950. 


When It’s the Husband Who Pays ... 
Alimony trust agreements are the subject 
of this brief article. Under such an agree- 
ment, it is possible to provide for property 
arrangements and continued support of the 
ex-wife and the children of the settlor even 
after his death—Dean, “Alimony Trusts— 
Tax and Drafting Considerations,” Trusts 
and Estates, April, 1950. 


Adjustment of Tax Basis for Deprecia- 
tion and Depletion . In determining 
the gain from the sale of property, can de- 
ductions, previously disallowed, be brought 
forward and leveled against property? 
What is the statutory meaning of “allowed” 
and “allowable” ?—Browne, “Adjustment of 
Tax Basis for Depreciation and Depletion: 
How Present Law Penalizes Taxpayer,” 
Journal of Accountancy, March, 1950. 


Sales Tax Food Exemption ... Isa 
retail sales tax regressive if the sale of food 
for human consumption off the premises is 
exempted? The author, by the use of a 
hypothetical tax embodying the provisions 
most commonly used in sales tax measures, 
draws some interesting conclusions in an- 
swer to this question—McGrew, “Effect of 
a Food Exemption on the Incidence of a 
Retail Sales Tax,” National Tax Journal, 
December, 1949. 


Citrus Groves . . . This article deals with 
the question of whether or not the sellers 
of citrus groves with growing fruit on the 
trees must, for federal income tax purposes, 
allocate a portion of the selling price to the 
land and trees when such a sale is con- 
summated on a lump-sum _basis.—Hill, 
“Ordinary Income or Capital Gain on the 
sale of an Orange Grove,” Miami Law 
Quarterly, February, 1950. 


Economic Security The problem 
of economic security, which “because of the 
nation’s size, and the wide range of condi- 
tions and needs is incredibly dif- 
ficult,” is magnified by serious differences 
of opinion—Myers, “Governmental and 
Voluntary Programs for Security,” Harvard 
Business Review, March, 1950. 
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Court... 


Administrative «ee 


FEDERAL TAXES 


INCOME 


Loss attributable to fluctuation in value 
of foreign currency.—Facts: Taxpayer en- 
tered into a contract with a corporation in a 
foreign country. The taxpayer had accrued 
income as the work progressed and reported 
it in its income tax return. The foreign cor- 
poration defaulted in its payments and it 
was agreed to end the contract. It was 
agreed that the sum due was to be paid in 
the foreign country’s currency at a set rate 
regardless of the fluctuation in the foreign 
exchange thereof. “After the reporting of 
the income and the agreement to end the 
contract, the foreign country enacted for- 
eign exchange control legislation, and the 
taxpayer received less than the dollar amount 
due it. The taxpayer sued, but under the 
court decree, the deficiency could not be 
recovered. 


Decision: The taxpayer is entitled to take 
a loss deduction in the year in which the 
litigation ended, and the amount of the loss 
is to be determined upon the basis of the 
value of the foreign currency received con- 
verted into dollars at the free rate of ex- 
change. 

The Foundation Company, CCH Dec. 

17,717 (14 TC —, No. 153). 


Deductions for business expenses.—Facts: 
The allowability of deductions for specific 
items claimed by a service station operator 
was in dispute. 


Decision: Deductions for the following 
items were allowed: (1) tickets to the 
Shrine Circus; (2) turkeys for the poor; 
(3) contributions for an eye testing machine 
given through the auspices of the Lions 
Club; (4) tickets to an annual charity dinner 
of the Lions Club distributed to the tax- 
payer’s customers; (5) dinner tickets given 
to customers; (6) Christmas presents for 


Interpretations 


customers, bank and building and loan em- 
ployees; (7) subscriptions to a sports magazine 
given to customers; (8) losses representing 
worthless checks cashed, theft and damage 
to property; and (9) repairs and mainte- 
nance of the service station. 


The following deductions were not al- 
lowed: (1) hunting trips to Canada and a 
trip to a sports show to the extent that the 
expenses were not reasonably related to the 
operation of the business; (2) maintenance 
and operation of a privately owned airplane 
sometimes used to take customers for rides. 

Limerick, CCH Dec. 17,696(M) (9 

TCM 465). 


Alimony payments made in cash and in 
form of insurance policies.—Facts: Alimony 
and child maintenance payments which were 
made by the taxpayer were deducted by him 
on his income tax return. Some of the pay- 
ments were in cash installments and some 
were in the form of insurance policies. The 
Commissioner disallowed the deductions as 
not constituting alimony payments coming 
within the terms of the applicable sections 
of the law. 


Decision: The premiums paid by the tax- 
payer on life insurance policies taken out in 
connection with the alimony agreement were 
deductible, except with respect to a policy 
placed in escrow and another naming the 
child as beneficiary, but the insurance obli- 
gation and alimony obligation could not be 
linked for the purpose of rendering deducti- 
ble the lump-sum installment payments 
which were to be made over a period of ten 
years or less. 


Carmichael, CCH Dec. 17,718 (14 TC —, 
No. 154). 


Alimony paid pending decision in separa- 
tion action.—Facts: Taxpayer’s wife was 
granted alimony pending a court decision 
on her separation petition. Taxpayer claimed 
a deduction on his return for such payments. 
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Decision: Such payments are not taxable 
to the wife and, therefore, cannot be de- 
ducted by the taxpayer. 

Fields, CCH Dec. 17,698 (14 TC —, 
No. 136). 


Sale of movie rights.—Facts: The exclu- 
sive world-wide motion picture rights to two 
plays were transferred by the authors to two 
movie companies. The proceeds from the 
transfer were listed as long-term capital 
gains on the income tax return of the tax- 
payer (one of the authors). 


Decision: The moneys in question are tax- 
able to the taxpayer as ordinary income 
rather than as capital gains, because the 
movie rights were not property used in tax- 
payer’s trade or business but were property 
held primarily for sale to customers in the 
ordinary course of trade or business. 

Fields, CCH Dec. 17,698 (14 TC —, 

No. 136). 


Accrual of taxes.—Facts: Taxes which 
taxpayer would not pay and for which it 
would admit no liability were, nevertheless, 
accrued on its books in the fear that such 
taxes would become a lien on other prop- 
erty of the taxpayer. 


Decision: The taxpayer could not accrue 
taxes which it did not pay and for which it 
did not admit liability even though the taxes 
were not being contested in a court proceed- 
ing. Denial of liability and refusal to pay 
are enough. 

Renner & Maras, Inc., CCH Dec. 

17,692(M) (9 TCM 451). 


Credit for dependents.—Facts: Records 
disclosed that taxpayer entirely supported 


his sister-in-law and that she had no other 
income. 


Decision: Taxpayer is not obliged to show 
the exact amount spent for her support in 
order to be entitled to the dependency credit 
for the amounts expended. 

Wayman, CCH Dec. 17,710 (14 TC —, 

No. 145). 


Bad debts.—Facts: Because of a feeling 
of moral responsibility, the taxpayer, a bank 
president, acquired overdue notes payable 
to the bank by a cartage company whose 
president was the taxpayer’s son. 

Decision: The taxpayer’s losses on these 
notes did not give rise to a business bad 
debt deduction. 

Dallmeyer, CCH Dec. 17,712 (14 TC —, 

No. 147). 

Deficiency procedure.—Facts: Respond- 
ent, in a deficiency notice for the year 1944, 
determined a deficiency in excess profits tax 
and an overassessment in income tax. 


Decision: The court does not have juris- 

diction to determine such an overassessment 

together with the deficiency assessment. 

The Emeloid Company, Inc., CCH Dec. 
17,713 (14 TC —, No. 148). 


STATE TAXES 


INHERITANCE 


Delaware apportionment act.—The 1947 
Delaware apportionment act does not apply 
to estates of decedents dying after its en- 
actment, even though the federal estate 
taxes were paid after the act’s effective date. 
The court says this is so despite the fact 
that the act provides that it is applicable to 
taxes paid subsequent to its effective date. 
The court avers that if it were to hold 
that the apportionment provisions could be 
applied to the estates of such decedents, it 
would be a violation of the Fourteenth 
Amendment. 

Equitable Trust Company et al. v. Rich- 

ards et al., CCH INHERITANCE ESTATE 

AND Girt Tax Reports {17,185 (Or- 

phans’ Ct.). 


Correction of errors in assessments.— 
New York: The executor of decedent’s estate 
received a temporary receipt for payment of 
the tax adjudged due and, a month later, 
received another receipt giving him permis- 
sion to disburse the money in his care. 
After this but within the period for appeals 
from pro forma orders, the Tax Commission 
decided the tax that had been paid was too 
small and appealed. The court decided that 
neither the first nor the second receipt pre- 
vented the Commission from appealing the 
assessment within the allowable time. The 
receipts indicated the time and payment of 
a certain amount of money but were no 
guarantee of the correctness of that amount. 

Estate of Ethel B. MacQueen, CCH 

INHERITANCE EsTATE AND Girt TAX RE- 

Ports § 17,199 (Surrogate’s Ct., Queens 

County). 


Mistakes resulting in an overpayment of 
tax made in preparing the state estate tax 
return were discovered when the federal 
return was audited. The Surrogate found 
that he had the power to correct the over- 
assessment even though the time for appeal 
had expired, because the correction was re- 
quested within two years of the original 
taxing order. He also decided, however, 
that he had no authority to direct the Tax 
Commission to make a refund but that the 
Commission itself had this authority. 

Estate of Julia Ada Ford, CCH INuERIT- 

ANCE EstaATE AND Girt TAX REporRTS 

717,201 (Surrogate’s Ct., Broome 

County). 
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Canadian Tax Letter 


Supplementary Tax Treaties 
with Canada 


Estate taxes... A supplementary United 
States-Canadian death tax treaty, modify- 
ing the Convention of June 8, 1944, was 
signed on June 12, 1950, at Ottawa, Canada, 
and was submitted to the Senate by Presi- 
dent Truman on June 30. The supplementary 
convention provides new rules for prescrib- 
ing situs of immovable property, tangible 
movable property, debts, bank accounts, secu- 
rities, shares and bonds, insurance monies, 
shares in partnerships, ships and aircraft, 
good will, patents, trade-marks and copy- 
rights, causes of action in tort, judgment 
debts, allowances for debts and determina- 
tion of domicile. In addition, there are pro- 
visions for credits for taxes on the property 
owned by a citizen of one country and situated 
in the other country. The supplementary 
convention will not take effect until instru- 
ments of ratification have been exchanged. 


The Convention of 1944 with Canada was 
the first estate tax convention entered into 
by the United States. Since that time estate 
tax conventions have been concluded with 
the United Kingdom and France, and have 
become effective. Conventions concluded 
with Greece, Ireland, Norway and the Union 
of South Africa are now being considered 
by the Senate Committee on Foreign Relations. 


Income taxes . . . Another supplemental 
convention was signed on June 12, 1950, at 
Ottawa, which modifies the present conven- 
tion dealing with the imposition of income 
tax rates not in excess of fifteen per cent 
and the release of excess taxes withheld at 
the source on dividend payments. This con- 
vention is also awaiting ratification. 


1950 Legislation Amendments 


Saskatchewan 


Saskatchewan passed the Saskatchewan 
Corporation Income Tax Act, 1949, to replace 
the Saskatchewan Corporation Income Tax 
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Act, 1947, which does not apply to tax years 
after 1948. The new act applies to the 1949 
and subsequent taxable years until January 
1, 1952. The rates and definition of “income” 
have not been altered. The new provisions 
pertain: only to payment of interest on de- 
linquent taxes. 


Interest at six per cent is imposed on any 
unpaid taxes from the date of filing of the 
return to the date of payment of the out- 
standing taxes, or, if the tax is payable in 
installments, from the day on which the 
installment comes due to the date of payment. 


No interest is charged for the period from 
twelve months after the date on which the 
return should have been filed, or on which 
the return actually was filed, whichever is 
later, until the thirtieth day after mailing 
of the notice of original assessment for the 
tax year. 


This amendment also applies to the Alberta, 
British Columbia, Manitoba, New Bruns- 
wick, Nova Scotia and Prince Edward Island 
Corporation Income Tax Acts. (Statutes of 
1949, Chapter 20, amended 1950, Bill 22. 


British Columbia 


An amendment to the British Columbia 
Taxation Act provides that the land and 
improvements of any industry, commercial 
undertaking, public utility or other operation 
shall be valued for land tax purposes as the 
property of a going concern. (1950, Bill 25.) 


Ontario 


The Ontario Assessment Act has been 
amended to re-enact the provisions pertain- 
ing to the assessor’s right to free access for 
the purpose of making a proper business 
assessment, and his authority to obtain in- 
formation by questionnaire, if after two visits 
to the property he has been unable to obtain 
the information by personal inquiry. This 
provision becomes effective January 1, 1951. 
(1950, Chapter 3, Section 3.) 


Hereafter normal rental value, rather than 
revenue, shall be considered in determining 
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the value of land without buildings. (1950, 
Chapter 3, Section 7.) 


Under an amendment to the Ontario Cor- 
porations Act, contributions to approved 
pension funds up to $900 per employee per 
year are deductible from income. Special 
payments into a fund pursuant to an actuary’s 
recommendation are deductible to the ex- 
tent of the lesser of (a) one tenth of the 
entire amount or (b) the amount by which 
the aggregate of all amounts paid was greater 
than the aggregate of the amounts that were 
deductible from income under the pension 
provisions prior to 1950, and of the amounts 
that would have been deductible if the sub- 
section had been in force with respect to 
fiscal years ending in 1949 and with re- 
spect to previous fiscal years. (1950, Chap- 
ter 12, Section 1 (3).) 


Alberta 


An amendment to the Alberta Assessment 
Act extends the present provisions for assess- 
ment of real property in cities and towns to 
municipal and improvement districts. Per- 
sonal property assessments in improvement 
districts must be for school purposes but 
may be, in addition, for municipal and hos- 
pital purposes. The personal property is 
subject to assessment after having been in 
the district for thirty, rather than sixty, days. 


The assessed value of stock in trade will 
now be twenty-five per cent of full inventory 
value. Minerals in their natural state prior 
to processing are exempt; when ready for 
use they are personal property or stock in 
trade. (1950, Bill 39.) 


Transfer of Property 
Under Marriage Contract 


A taxpayer was assessed income tax en 
property transferred to his wife in 1943, 
pursuant to a marriage contract which had 
been made six years before the Income War 
Tax Act became effective. His appeal was 
allowed. 


The transaction was not a transfer of 
property between spouses for the evasion 
of taxes within the terms of Section 32 (2) 
of the Income War Tax Act. Under the 
law of Quebec, the place of matrimonial 
domicile, gifts inter vivos of present and 
future property may be made by a marriage 
contract. The legal effect of a gift inter 
vivos is to vest the donee with the owner- 
ship of the property. The transfer in 1943 
was made in fulfillment of the completed 
gift inter vivos—Dobell v. Minister of Na- 
tional Revenue, CCH Dominion Tax CASES 
1 87-084. 





Trip to Raise Investment Capital— 
No ‘‘Expense’’ Deduction 


The manager of a finance company had 
served for four years as general agent for 
a steamship company. In 1946, he made a 
trip to Denmark to obtain investment capital 
for his business and also to obtain an ap- 
pointment as steamship agent for the com- 
pany he had already represented or any 
other company. He deducted one third of 
his trip expenses from his income for the 
tax year 1946. 


Section 6, subsection (1) (a) of the Income 
War Tax Act provides that expenses not 
wholly, exclusively and necessarily laid out 
for the purpose of earning the income may 
not be deducted. The Income Tax Appeal 
Board held that to be considered as an ex- 
penditure wholly, exclusively and necessarily 
laid out for the purpose of earning the 
income, the expenditure must be made in 
the process of earning the income. Since 
the manager’s expenses were preliminary 
in nature and were made with a view to 
obtaining something liable to produce in- 
come, they were not deductible-—Schioler 
v. Minister of National Revenue, CCH Do- 
MINION Tax CAsEs § 1-075. 


Cost of Improvements— 
No Deduction Over Term of Lease 


A manufacturing company leased premises 
in which it made, at its own expense, sub- 
stantial improvements in the heating system 
in order to obtain the supply of steam and 
hot water necessary for its manufacturing 
processes. It then wrote off and deducted 
the expense from its income over the term 
of its two-year lease. Although the writing- 
off of improvements over the term of a lease 
may be good accounting practice, as the 
manufacturing company claimed, the In- 
come War Tax Act does not authorize such 
a deduction.—National-Bushman Limited v. 
Minister of National Revenue, CCH DoMINIoNn 
Tax CaAsEs § 1-076. 


Depreciation— 
Eligibility of Life Tenant 


A life tenant of a farm could not deduct 
depreciation on the property involved in the 
life tenancy. She had no interest in the 
body of the estate from which her income 
was produced.—Evans v. Minister of Na- 
tional Revenue, CCH CANADIAN TAx RE- 
PORTS {J 86-047. 
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State Tax Calendar 


ALABAMA 





September 1 
Automobile dealers’ report due. 


September 10—— 

Alcoholic beverage report and tax of 
public service licensees due. 

Alcoholic beverage report of wholesalers 
and distributors due. 

Automobile dealers’ report due. 

Tobacco stamp and use tax report and 
payment due. 

Tobacco wholesalers’ and jobbers’ report 
due. 


September 15—— 

Carriers’, warehouses’ and transporters’ 
gasoline tax report due. 

Carriers’, warehouses’ and transporters’ 
lubricating oils tax report due. 

Income tax third installment due. 

Motor carriers’ mileage report and tax 
due. 

Oil and gas conservation tax report and 
payment due. 

Oil and gas production tax report and 
payment due. 


September 20-—— 

Automobile dealers’ report due. 

Coal and iron ore mining tax report and 
payment due. 

Diesel fuel tax report and payment due. 

Gasoline tax report and payment due. 

Lubricating oils tax report and payment 
due. 

Motor fuel tax report and payment due. 

Sales tax report and payment due. 


ARIZONA 





September 1 
Express companies’ report due (last day). 
Private car companies’ report due (last 

day). 

September 5—— 

Alcoholic beverages licensees’ report due. 

September 10—— 

Wholesalers of malt, vinous and spirituous 
liquors, report and payment due. 

September 15—— 

Gross income report and payment due. 
Phoenix business privilege tax report and 
payment due. 
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September 20—— 
Motor carriers’ report and tax due. 
Use fuel tax report and payment due. 
September 25—— 

Motor vehicle fuel distributors’, whole- 
salers’ and carriers’ report and payment 
due. 

ARKANSAS 
September 10—— 

Alcoholic beverages report due. 

Motor fuel carriers’ report due. 

Natural resources statement of purchases 
due. 

September 15—— 

Compensating (use) tax report and pay- 

ment due. 
September 20-—— 

Gross receipts tax report and payment 
due. 

Use fuel tax report and payment due. 

September 25—— 

Motor fuel tax report and payment due. 

Natural resources severance tax report 
and payment due. 


CALIFORNIA 





September 1 
Common carriers’ distilled spirits tax re- 
port and payment due. 
Gasoline tax report and payment due. 
September 15—— 
Bank and corporation franchise tax second 
installment due. 
Beer and wine report and tax due. 
Common carriers’ report of alcoholic bev- 
erages imported due. 
Corporation income tax second install- 
ment due. 
Distilled spirits report and tax due. 
Use fuel tax report and payment due. 


September 20—— 
Motor carriers’ gross receipts report and 
tax due. 


COLORADO 
September 5—— 
Alcoholic beverage manufacturers’ report 
due. 
Motor carriers’ tax due. 
September 10—— 
Motor carriers’ report due. 








September 14—— 
Sales tax report and payment due. 
Use tax report and payment due. 

September 15—— 

Coal mine owners’ report due. 

Coal tonnage tax and report due. 

Denver sales tax report and payment 
due. 

September 25—— 

Diesel fuel tax report and payment due. 
Gasoline tax report and payment due. 
























































CONNECTICUT 


September 15—— 
Gasoline use tax report and payment due. 
September 20—— 
Alcoholic beverage tax return and pay- 
ment due. 
September 25—— 
Gasoline tax report and payment due. 
September 30—— 
Corporations’ foreign and domestic annual 
report and fee due. 
























































DELAWARE 
September 15—— 
Alcoholic beverage reports from manu- 
facturers and importers due. 
Filling stations’ gasoline tax report due. 
September 30—— 
Distributors’ gasoline tax report and pay- 
ment and carriers’ report due. 









































DISTRICT OF COLUMBIA 
September 10—— 
Alcoholic beverage licensed manufacturer, 
wholesaler or retailer report due. 
Beer licensed manufacturer and whole- 
saler report due. 
September 15—— ‘ 
Beer tax due. 
September 20—— 
Sales and use tax report and payment 
due. 
September 25—— 
Gasoline tax report and payment due. 
September 30—— 
Bank gross earnings tax semiannual install- 
ment due (last day). 
Property tax semiannual installment due 
(last day). 
Public utility tax semiannual installment 
due (last day). 




























































































FLORIDA 











September 1 


Auto transportation companies’ report and 
tax due. 

















September 10—— 
Alcoholic beverage manufacturer and dealer 
report and tax due. 
September 15—— 
Dealers’, importers’ and carriers’ gasoline 
report due. : 
Gasoline use tax and report and gasoline 
nondistributors’ and carriers’ report due. 
Motor vehicle fuel use tax report and 
payment due. 
Transporters’ and carriers’ alcoholic bev- 
erages report due. 
September 20—— 
Sales, use, rental and admissions taxes 
and reports due. 
September 25—— 
Gasoline sales tax and storage tax report 
and payment due. 
Oil and gas production tax report and 
payment due. 


GEORGIA 
September 10—— 
Cigar and cigarette wholesale dealers’ re- 
port due. 
Distilled spirits wholesale dealers’ report 
due. 
Motor carriers’ report due. 
September 15—— 
Income tax third installment due. 
Malt beverage tax report due. 
September 20—— 
Gasoline tax report and payment due. 









IDAHO 
September 1 
Franchise license tax and statement due 
(last day). 


September 15—— 
Beer dealers’, brewers’ and wholesalers’ 


report due. 

Cigarette wholesalers’ drop shipment re- 
port due. 

Electric power companies’ report and tax 
due. 


Gasoline tax report and payment due. 

Income tax second installment due. 
September 25—— 

Gasoline dealers’ report and payment due. 

Use fuel tax report and payment due. 


ILLINOIS 





September 1 
Cook County real property tax semi- 
annual installment due. 
Private car lines’ property tax semiannual 
installment due. 


Real property tax semiannual installment 
due. 
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September 10—— 
Motor carriers’ mileage tax report and 
payment due. 
September 15—— 
Alcoholic beverage tax report due. 
Cigarette tax report due. 
Public utilities’ tax report and payment 
due. 
Sales tax report and payment due. 
September 20—— 
Gasoline tax report and payment due. 
September 30-—— 
Transporters’ gasoline report due. 


INDIANA 
September 1 

Alcoholic vinous beverage tax due. 

Fire insurance companies’ semiannual 
premium tax due. 

September 10—— 

Cigarette distributors’ interstate business 

report due. 
September 15—— 

Alcoholic vinous beverage tax due. 

Cigarette distributors’ drop shipment re- 
port due. 

Use fuel tax report and payment due. 

September 20-—— 

Bank and trust companies’ intangibles 
tax report due. 

Bank and trust companies’ share tax re- 
port and payment due. 

Building and loan and production credit 
associations’ intangibles tax report and 
payment due. 

September 25—— 

Distributors’ and carriers’ gasoline tax 
report and payment due. 

Fuel dealers’ use fuel tax report and pay- 
ment due. 

IOWA 
September 1 
Bank share tax second installment due. 
September 10—— 

Carriers’ gasoline tax report and pay- 

ment due. 


Class “A” permittees’ beer tax report 
and payment due. 
September 20—— 
Gasoline tax report and payment due. 


KANSAS 
September 10—— 
Malt beverage report due. 
September 15—— 
Alcoholic liquor manufacturer’s and dis- 
tributor’s reports due. 
Carriers’ gasoline and fuel use tax report 
due. 
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Compensating tax report and payment 
due. 
Motor carriers’ gross ton mileage tax 
report and payment due. 
September 20—— 
Alcoholic liquor retailer’s report and pay- 
ment due. 
- Sales tax report and payment due. 
Use fuel report and payment due. 
September 25—— 
Gasoline tax report and payment due. 


KENTUCKY 
September 2—— 
Stored distilled spirits tax due. 
September 10—— 
Distilled liquor blenders’ and rectifiers’ 
tax due. 
September 15—— 
Alcoholic beverage report due. 
Passenger carriers’ mileage tax due. 
Transporters’ fuel use tax report and 
payment due. 
Unmanufactured tobacco, money on hand 
and foreign bank deposit tax due. 
September 20-—— 
Cigarette wholesalers’ report due. 
Oil production tax report and payment 
due. 
September 21 
Bank deposit report due. 
September 30—— 
Amusement and entertainment report and 
tax due. 
Dealers’ and transporters’ gasoline tax 
report and payment due. 
Louisville income tax withholding agents’ 
payment due. 
Public utilities’ gross receipts tax report 
and payment due. 
Refiners’ and importers’ gasoline tax re- 
port due. 
Users’ motor vehicle fuel tax report and 
payment due. 


LOUISIANA 
September 1 
Soft drinks tax report due. 
Tobacco tax report due. 
September 10—— 
Beer importer report due. 
Gasoline importer tax due. 
Kerosene importer tax report due. 
Lubricating oils importer report due. 
September 15—— 
Beer carrier report due. 
Common carrier special fee due (last day). 
Gasoline carrier tax report due. 
Intoxicating liquor report due. 








Kerosene carrier tax report due. 
Lubricating oils carrier report due. 
Soft drinks tax report due. 
Tobacco tax report due. 
September 20—— 
Beer wholesale dealers’ tax report and 
payment due. 
Fuel use tax report and payment due. 
Gasoline tax report and payment due. 
Kerosene tax report and payment due. 
Lubricating oils tax report and payment 
due. 
New Orleans sales and use tax report and 
payment due. 
Sales and use tax report and payment 
due. 
MAINE 
September 1—— 
Franchise tax due. 
September 10—— 
Malt beverage manufacturer and whole- 
saler report due. 
September 15—— 
Railroad and street railroad tax due. 
September 25—— 
Use fuel tax report and payment due. 
September 31 
Gasoline tax report and payment due. 





MARYLAND 

September 10—— 

Admissions tax payment due. 

Beer tax report and payment due. 
September 15—— 

Income tax third installment due. 

Sales and use tax report and payment 

due. 

September 30—— 

Motor fuel, cargo lot purchases report 
due. 
September 31 

Gasoline tax report and payment due. 


MASSACHUSETTS 
September 10—— 
Alcoholic beverage excise tax report and 
payment due. 
Meals excise tax report and payment due. 
September 20—— 
Tobacco tax report and payment due. 
September 30—— 
Motor fuel tax report and payment due. 


MICHIGAN 
September 5—— 
Carriers’ gasoline statement due. 
September 10—— 
Common and contract carriers’ report 
and fee due. 
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September 15—— 
Sales tax report and payment due. 
Use tax report and payment due. 
September 20-——— 
Cigarette tax report and payment due. 
Diesel fuel users’ report and payment 
due. 
Fuel sold for use on vessels, tax due. 
Gas and oil severance tax report and pay- 
ment due (last day). 
Gasoline tax distributor report and pay- 
ment due. 


MINNESOTA 
September 1 
Railroads’ gross earnings tax semiannual 
installment due. 
September 10—— 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage report due. 
September 15—— 
Income tax installment due. 
September 20—— 
Cigarette tax and report due. 
September 23—— 
Distributors’ gasoline tax report and pay- 
ment due. 
Special use fuel tax report and payment 
due. 
Tractor fuel sellers’ report due. 





MISSISSIPPI 
September 5—— 
Factories’ report due. 
September 10—— 
Admissions tax report and payment due. 
September 15—— 
Carriers’ gasoline tax report and payment 
due. 
Compensating (use) tax report and pay- 
ment due. 
Income tax third installment due. 
Light wine and beer retailer, wholesaler 
and distributor report due. 
Manufacturers, distributors and whole- 
salers of tobacco, report due. 
Occupation (sales) tax and report due. 
Timber severance tax and report due. 
Use fuel tax report and payment due. 
September 20—— 
Gasoline distributors’, refiners’ and pro- 
cessors’ report and payment due. 
September 25—— 
Gas severance tax report and payment 
due. 
Oil and Gas Board maintenance charge 
due. 
Oil severance tax report and payment 
due. 
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MISSOURI 
First Monday— 
St. Louis merchants’ and manufacturers’ 
ad valorem license tax due. 
September 5—— 
Nonintoxicating beer permittees’ report 
due. 
September 10—— 
Oil inspection tax report and payment 
due. 
Receivers of petroleum products, report 
due. 
September 15—— 
Alcoholic beverage sales report due. 
September 25—— 
Use fuel tax report and payment due. 
September 30—— 
Gasoline distributors’ report and pay- 
ment due. 
Kansas City property tax due (last day). 
Soft drinks manufacturers’ report and 
payment due. 





MONTANA 
September 1 
Motion picture theater licenses issued and 
tax due. 


September 15—— 
Brewers, wholesalers and transporters of 
beer, report and payment due. 
Carriers’ gasoline tax report due. 
Crude pefroleum producers’ report due. 
Electric companies’ report and tax due. 
Gasoline tax report and payment due. 
September 30—— 
Express company tax due (last day). 


NEBRASKA 





September 1 
Fire insurance companies’ gross premi- 
ums tax second installment due. 
Real property tax second installment due. 
September 10—— 
Cigarette distributors’ report due. 
September 15—— 
Alcoholic beverage manufacturers’ and 
wholesale distributors’ report due. 
Carriers’ gasoline tax report due. 
Gasoline tax report and payment due. 


NEVADA 


September 10—— 
Liquor report by out-of-state vendors 
due. 
September 15—— 
Alcoholic beverage manufacturer and im- 
porter report due. 
Gasoline carrier tax report due. 
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September 25—— 
Fuel users’ tax report and payment due. 
Gasoline tax dealer report and payment 
due. 


NEW HAMPSHIRE 
September 10-—— 
Alcoholic beverage manufacturer, whole- 
saler and importer report due; whole- 
salers’ payment due. 


September 15—— 
Use fuel tax report and payment due. 


September 30—— 
Motor fuel report and tax due. 


NEW JERSEY 

September 1 

Public utilities using the public streets, 

property statement and tax second in- 
stallment due. 


September 10—— 
Busses (interstate) report and excise tax 
due. 
Jitneys (municipal) gross receipts report 
and tax due. 


September 20—— 

Alcoholic beverage retail consumption and 
retail distribution licensees’ report and 
tax due. 

Cigarette distributors’ tax report and pay- 
ment due. 


September 25—— 
Busses (municipal) gross receipts report 
and tax due. 


September 30—— 
Carriers’ gasoline tax report due. 








Second Last Business Day 
Distributors’ gasoline report and pay- 
ment due. 


NEW MEXICO 





September 1 
Express companies’ report due. 


September 15—— 
Occupational gross income tax report 
and payment due. 
Oil and gas conservation report due. 
Severance tax and report due. 


September 20—— 
Motor carriers’ report and tax due. 
Pipeline operators’ license tax due. 
September 25—— 
Gasoline tax report and payment due. 
Use or compensating report and pay- 
ment due. 
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NEW YORK 





September 1 
Bank income tax report and payment due. 
September 20-—— 
Alcoholic beverage tax and report due. 
September 25—— 
Conduit companies’ tax and report due. 
New York City conduit companies’ tax 
and report due. 
New York City public utility excise re- 
turn and payment due. 
Public utility additional tax and return 
due. 
September 30—— 
Gasoline tax report and payment due. 


NORTH CAROLINA 
September 10—— 
Carriers’ gasoline tax report and payment 
due. 
Distributors and bottlers of unfortified 
wines, report and payment due. 
Railroads’ alcoholic beverage report due. 
September 15—— 
Income tax third installment due. 
Sales tax report and payment due. 
Spirituous liquor tax due. 
Use tax report and payment due. 
September 20—— 
Distributors’ gasoline tax report and pay- 
ment due. 
Use fuel tax report and payment due. 


NORTH DAKOTA 

September 10—— 

Cigarette distributors’ report due. 
September 15—— 

Beer tax report and payment due. 

Gasoline tax report and payment due. 

Income tax third installment due. 

Interstate motor carriers’ tax due. 
September 25—— 

Use fuel tax report and payment due. 


OHIO 





September 1 
Railroads’ and street, suburban and inter- 
urban railroads’ excise tax return due. 
September 10—— 
Cigarette wholesalers’ report due. 
Classes “A” and “B” permittees’ alcoholic 
beverage report due. 
September 15—— 
Cigarette use tax and report due. 
September 20—— 
Dealers’ gasoline tax report due. 


Grain handling tax semiannual installment 
due. 
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Intercounty corporations’ tangible per- 
sonal property tax due. 

Personal property, tangible and intangible, 
tax semiannual installment due. 


September 30—— 
Carriers’ gasoline tax report due. 
Gasoline tax due. 


OKLAHOMA 
September 5—— 


Operators’ report of mines other than 
coal due. 


September 10—— 
Airports’ gross receipts report and tax 
due. 
Alcoholic beverage report and payment 
due. 
Cigarette wholesalers’, retailers’ and vend- 
ing-machine owners’ report due. 


September 15—— 

Carriers’ mileage tax report and payment 
due. 

Dealers’, retailers’ and carriers’ gasoline 
tax report due. 

Income tax third installment due. 

Sales tax report and payment due. 

Tobacco wholesalers’, jobbers’ and ware- 
housemen’s report due. 


September 20—— 
Carriers’ use fuel tax report due. 
Coal mine operators’ report due. 
Distributors’ gasoline and imported gaso- 


line purchasers’ tax report and pay- 
ment due. 


Rural electric cooperatives’ property tax 
return and payment due. 

Use fuel tax report and payment due. 

Use tax report and payment due. 


September 30-—— 
Oil, gas and mineral gross production 
report and payment due. 


OREGON 
September 20—— 
Alcoholic beverage tax report and pay- 
ment due. 


Motor carrier report due if tax is paid as 
per Table A or B. 


Motor vehicle broker and forwarder pay- 
ment due. 


Use fuel tax report and payment due. 
September 25—— 
Gasoline tax report and payment due. 


September 30—— 
Motor carrier payment due if tax is 
paid as per Table A or B. 
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PENNSYLVANIA 


September 10—— 


Importers of spirituous and vinous liquors, 
report due. 

Malt beverage report due. 

Soft drinks tax report due. 


September 15—— 

Employers’ return of tax withheld at 
source under Philadelphia income tax 
due. 

Manufacturers’ alcoholic beverage tax re- 
port and payment due. 

Philadelphia withholding return and pay- 
ment due. 


September 31 
Gasoline tax report and payment due. 
Use fuel tax report and payment due. 





RHODE ISLAND 


September 10—— 
Manufacturers’ alcoholic beverage report 
due. 


September 15—— 
Gasoline tax report and payment due. 


September 20—— 
Sales and use tax return and payment 
due. 


SOUTH CAROLINA 


September 1 
Alcoholic beverage wholesalers’ report of 
alcoholic beverages received due. 


ptember 10—— 

dmissions tax report and payment due. 
icoholic beverage wholesalers’ and re- 
tailers’ report of alcoholic beverage sales 
and additional tax due. 

‘ower tax return and payment due (last 
day). 


september 15—— 

‘ome tax third installment due. 
yperty tax installment due. 

tember 20—— 
‘calers’ fuel oil report due. 

soline tax report and payment due. 


ers of fuel oil, tax return and payment 
lue. 





~ 


SOUTH DAKOTA 
eptember 1 ; 
\'otor carriers of passengers, tax due. 

ral electric companies’ utility tax due. 
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tember 10—— 
terstate motor carriers’ report and tax 
lue. 


: Tax Calendar 


September 15—— 


Alcoholic beverage sales report due. 

Carriers’ and retail airplane fuel vendors’ 
gasoline tax report due. 

Carriers’ use fuel tax report due. 

Dealers’ gasoline tax due. 

Use fuel tax report and payment due. 


September 20—— 
Passenger mileage tax due. 


September 30—— 
Bank excise income tax sécond install- 
ment due. 
Dealers’ gasoline tax report due. 


TENNESSEE 


September 1 
Building and loan associations’ license 
tax report and payment due. 
Insurance companies’ premiums tax and 
report due. 


September 10—— 
Alcoholic beverage report due (last day). 
Barrel tax on beer due. 
Carriers’ gasoline tax report due. 


September 15—— 
Carriers of use fuel, report due. 
Users of fuel, report due. 


September 20—— 
Distributors’ gasoline tax report and pay- 
ment due. 
Oil production tax report and payment 
due. 
Sales and use tax report and payment 
due. 





TEXAS 
September 15—— 
Beer tax report and payment due. 
Motor carriers’ special fees due. 
Oleomargarine dealers’ report and tax 
due. 


September 20—— 
Carriers’ motor fuel tax report due. 
Motor fuel tax report and payment due. 
Users of liquefied gases and liquid fuel, 
tax report and payment due. 


September 25—— 

Carbon black production tax report and 
payment due. 

Cement distributors’ tax report and pay- 
ment due. 

Natural gas production tax report and 
payment due. 

Prizes and awards of theaters, tax report 
and payment due. 


September 30—— 
Oil production tax report and payment 
due. 
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UTAH 
September 10—— 


Carriers’ use fuel tax report due. 
Liquor licensees’ report due. 


September 15—— 
Excise (income) 
due. 
Sales tax report and payment due. 
Use fuel tax report and payment due. 
Use tax report and payment due. 


September 25—— 
Carriers’ gasoline tax report due. 


Distributors’ and retailers’ gasoline tax 
report and payment due. 


tax third. installment 


VERMONT 
September 10—— 
Alcoholic beverage tax report and pay- 
ment due. 
September 15—— 
Corporation income tax third installment 
due. 
Electric light and power companies’ re- 
port and tax due. 
Express and telegraph companies’ report 
due. 
Personal 
due. 
Railroad and telephone companies’ prop- 
erty tax report due. 


September 30—— 
Gasoline tax report and payment due. 


income tax third installment 


VIRGINIA 
September 10—— 


Beer dealers’, bottlers’ and manufacturers’ 
report due. 
Warehousemen’s tobacco tax due. 
September 20—— 
Carriers’ gasoline tax report due. 
Dealers’ and resellers’ use fuel tax report 
due. 
September 30—— 
Gasoline tax report and payment due. 
Use fuel tax report and payment due. 


WASHINGTON 
September 10—— 
Brewers and manufacturers of malt prod- 
ucts, report due. 


September 15—— 
Butter substitutes report and payment due. 
Gross income tax report and 
due. 
Public utilities gross operating tax re- 
port and payment due. 
Sales tax report and payment due. 
Seattle occupation tax report and pay- 
ment due. 
Vancouver occupation tax 
payment due. 
Use tax report and payment due. 
Wholesalers’ cigarette drop shipment re- 
port due. 
September 20—— 
Use fuel tax report and payment due. 
September 25—— 
Carriers’ gasoline tax report due. 
Gasoline tax report and payment due. 
September 30—— 
Storage warehousemen’s report and fee 
due. 


payment 


report and 


WEST VIRGINIA 


September 10—— 
Alcoholic beverage tax report and pay- 
ment due. 
September 15—— 


Cigarette use tax report and payment 
due. 


Sales tax report and payment due. 
September 30—— 
Gasoline tax report and payment due. 


WISCONSIN 
September 10—— 
Alcoholic beverage tax report due. 
Cigarette wholesalers’ and manufacturers’ 
report due. 
September 20-—— 
Gasoline tax report and payment due. 


WYOMING 

September 10—— 

Carriers’ gasoline tax report due. 
September 15—— 

Dealers’ gasoline tax report due. 

Motor carriers’ report and tax due. 

Sales tax report and payment due. 

Use tax report and payment due. 

Wholesalers’ gasoline tax report and pay- 

ment due. 


It is difficult to picture Uncle Sam any more as a slender, 


spare fellow, since he has developed such a disgracefully large 
waste !—Pathfinder. 
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